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Striking Out a Finding of Guilt: A 
Broader View of the District Court’s 
Jurisdiction

Mark Byrne BL

Introduction
It is well established that the District Court may “strike out” a 
case that is before the court but where a plea has not yet been 
entered.� It is also clear that such an order will not prevent 
the prosecution from re-entering the matter.� 

However, in DPP v. DJ Ryan and C.P. [2011] IEHC 280, 
the “strike out” in question was of  a different nature. It came, 
in effect, through the use of  the “poor box” as a sentencing 
option. There the defendant had pleaded guilty to the offence 
of  sexual assault and, after having paid a sum of  money into 
court, left the court with no record of  any kind against his 
name, the District Court having struck out the case against 
him. The High Court found that the District Court had 
jurisdiction to act in this way.

This article considers DJ Ryan in some detail, looks at some 
of  the criticisms of  the “poor box” approach, and analyses 
what modifications in approach District Court practitioners 
may wish to consider taking in light of  DJ Ryan.

Director of Public Prosecutions v. District Judge 
Ann Ryan and C.P.
The notice party in DJ Ryan had been charged in the District 
Court with sexual assault contrary to section 2 of  the Criminal 
Law (Rape) (Amendment) Act 1990. In accordance with the 
jurisdictional rules applicable to the charge, the Director of  
Public Prosecutions consented to summary disposal, the 
District Court considered jurisdiction, which was accepted, 
and the notice party elected to be tried in the District Court. 
A plea of  guilty was entered early on in the proceedings. 

The facts of  the case were that the defendant had 
consumed a large quantity of  alcohol in the hours leading 
up to the crime in question, which occurred in April 2009. 
He attended a birthday party in the injured party’s house. 
The injured party went to sleep in her bedroom in the house. 
The notice party came to the bedroom at a later stage and lay 
down beside the injured party. The notice party made physical 

�	 Order 23, rule 3, of  the District Court Rules provides:  “Where 
the accused (or his or her representative) is present at the required 
time and place and the prosecutor (or his or her representative) is 
not present, the Court may strike out, dismiss without prejudice or 
adjourn the hearing of  the complaint.”; Order 33, rule 4, further 
provides: “Where the Court is of  opinion that the complaint 
before it discloses no offence at law, or if  neither prosecutor nor 
accused appears, it may if  it thinks fit strike out the complaint with 
or without ordering costs.”

�	 See State (Clarke) v. Roche [1986] IR 619 at 627; see also DPP v. Clein 
[1981] ILRM 465 at 468.

contact with the injured party resulting in him placing some 
of  his fingers into the injured party’s vagina. As she had her 
back to him, the injured party mistakenly thought that the 
notice party was her fiancé and she did not seek to stop the 
contact. After some time, another person at the gathering 
happened upon the notice party and the victim lying in bed 
together, and the crime came to light when the injured party 
realised that she had been touched by the notice party rather 
than her fiancé.

Having heard the facts of  the case, the District Court 
ordered a probation report and a victim impact report. On 
a subsequent date, the District Court was informed that the 
notice party had €1,500 in court with him. Enquiries were 
made of  the injured party as to whether she wished to accept 
this sum and it was made known that she did not but that, if  
it was to go anywhere, it should go to charity. The District 
Court directed that the money be paid to charity and then 
made an order striking out the matter.

The applicant in the High Court case sought an order 
of  certiorari quashing the “strike out” on the grounds that it 
was a decision made without jurisdiction. Further, an order 
of  mandamus was sought directing the District Court to enter 
a conviction in the matter and to impose a sentence on the 
notice party in accordance with law.

On behalf  of  the applicant it was argued, in the first 
place, that the respondent did not have jurisdiction to strike 
out the case in circumstances where a guilty plea had been 
entered. The applicant relied on the fact that the District 
Court Rules only provide for a case to be struck out in the 
limited circumstances outlined in the opening paragraph of  
this article.

Second, it was argued that the District Court’s decision 
was irrational in that there was a written order of  the District 
Court reciting that there had been a finding of  guilt and the 
recording of  a conviction and yet the order went on to state 
that the case had been struck out.

The applicant further submitted that the judicial review 
proceedings had been brought promptly and that an appeal 
was not feasible in circumstances where the case had been 
struck out by the District Court. The applicant also drew 
attention to the criticisms of  the Law Reform Commission 
in its Consultation Paper on the Court Poor Box� of  2004, which 
concludes with the recommendation that the court poor box 
be replaced by a statutory regime.

�	 Law Reform Commission Consultation Paper on The Court Poor 
Box (LRC CP 31-2004).
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where there was a legislative provision expressly preventing 
the District Court from disposing of  such a charge under 
the Probation of  Offenders Act 1907, Kearns P. effectively 
distinguished it by noting that, unlike the High Court in that 
case, he was satisfied that the respondent in the instant case 
had the discretion to act as she did.

Thus, it is quite clear from the judgment of  the High 
Court that the “poor box” is a valid sentencing option in 
appropriate matters being dealt with summarily and, further, 
that the High Court will be slow to interfere with the exercise 
of  this jurisdiction by the District Court. The significance of  
this finding lies in the fact that, to take the case in question, 
a person who is found guilty of  a relatively serious sexual 
assault, albeit one that is deemed suitable for summary trial, 
may walk out of  court with absolutely no record of  the 
finding of  guilt against his name.

It might also be noted that, although, of  course, good 
authority until held to be otherwise, DJ Maughan looks 
decidedly shaky in light of  the judgment of  Kearns P. in DJ 
Ryan. Applying the reasoning of  Kearns P., the respondent 
in DJ Maughan had been making use of  the poor box as a 
sentencing option, which is a discrete sentencing option to the 
dismissal of  a matter under section 1(1)(i) of  the Probation 
of  Offenders Act 1907, notwithstanding that both options 
have in common that neither results in the conviction of  a 
guilty person and both are generally availed of  in tandem with 
a financial contribution from the guilty person. 

While the road traffic legislation in DJ Maughan expressly 
prohibited disposal of  a relevant matter under the Probation 
of  Offenders Act 1907, it stated nothing that would, 
apparently, invalidate the application of  the now clearly 
recognised, in light of  DJ Ryan, “poor box” procedure 
leading to a strike out of  the charge. From the judgment of  
O’Caoimh J., it seems that it was regarded as common case 
that the action of  the respondent was effectively the same 
as a dismissal under the Probation of  Offenders Act 1907. 
At page 2 of  the judgment, it is stated:

“It is not in dispute that if  this was the intention of  the 
respondent at the time [to ultimately strike out the charges] 
he did not have jurisdiction to strike out the charges 
in question as the same do not permit the application 
of  the Probation of  Offenders Act 1907.”

Now that DJ Ryan clearly recognises the “poor box” approach 
as a valid and discrete sentencing option in appropriate cases, 
DJ Maughan is surely open to challenge.

Criticisms of the Poor Box System
The Law Reform Commission’s 2004 Consultation Paper on 
The Court Poor Box outlines the many criticisms of  the “poor 
box” system. These include concerns around: 

—	 “buying” one’s way out of  justice, or a public 
perception of  same; 

—	 “one law for the rich and another for the poor”, 
whereby those with money are more easily able to 
avail of  the “poor box” approach;

—	 inconsistency in the application of  the “poor box” 

The notice party argued that the respondent had 
jurisdiction to act as she did, arguing that use of  the word 
“may” in Order 23 rule 1 of  the District Court Rules meant 
the District Court had discretion as to how it disposed of  a 
case and allowed for a ruling of  the type made in this case.� 

It was also contended that section 50 of  the Summary 
Jurisdiction Act 1850 and the Probation of  Offenders 
Act 1907, which, although not directly encompassing the 
instant situation, demonstrated that the District Court 
had jurisdiction to dispose of  summary matters without 
proceeding to conviction. 

It was further argued by the notice party that the applicant 
had not shown any error on the part of  the respondent in her 
application of  sentencing principles and that, even if  she had 
been mistaken, any such error was made within jurisdiction 
and was not, therefore, amenable to judicial review. It was 
also submitted that it was not open to the applicant, in 
circumstances where there had been prosecutorial consent 
to summary disposal, to then seek to review the sentence of  
the District Court on it merits. The contention was also raised 
that the applicant had acquiesced at all stages to the manner 
in which the respondent had handled the charge.

Kearns P. refused the reliefs sought, holding that the High 
Court should not quash an order made by a District Court 
judge who is acting within jurisdiction, particularly where to 
do so would effectively be instructing the District Court judge 
to enter and record a “guilty” verdict and deal differently 
with the matter of  penalty. In this case, there was nothing 
in the order of  the District Court, or the circumstances of  
the disposal of  the case, that would meet the threshold for 
a finding of  unreasonableness.

The High Court held that use of  the “poor box” as a 
method of  sentencing, notwithstanding doubts as to its exact 
provenance, was a long established common law sentencing 
option that was open to a District Court judge in a matter 
being tried summarily who had taken a view that it would be 
in the interests of  justice to avail of  it, Kearns P. stating:

“Despite the fact that there is some lack of  clarity 
surrounding the origins and development of  the Poor 
Box jurisdiction, it has from time immemorial been 
part of  the repertoire of  remedies available in limited 
circumstances to judges of  the District Court to apply 
where the facts of  the particular case suggest that 
the higher interests of  justice would best be served 
by doing so.”�

In referring to a case the applicant had urged the court to 
follow, namely DPP v. District Judge Maughan and McInerney 
(Unreported, High Court, O’Caoimh, J., November 3, 2003), 
where the the High Court had held that the respondent was not 
entitled to strike out a drink driving charge in circumstances 

�	 Order 23, rule 1 of  the District Court Rules 1997 reads: “Where 
the accused, personally or by solicitor or counsel appears and 
admits the truth of  the complaint made against him or her, the 
Court may [emphasis added] if  it sees no sufficient reason to the 
contrary, convict or make an order against him or her accordingly, 
but if  the accused does not admit the truth of  the complaint, the 
Court shall, subject to the provisions of  rule 2 hereof, proceed to 
hear and determine such complaint.”

�	 At p.20 of  the judgment.
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system, with some judges utilising it a lot and 
some not at all;

—	 use of  the “poor box” for crimes that are not 
trivial and may merit significant fines or terms of  
imprisonment; 

—	 uncertainty as to the jurisdiction of  the poor box 
system (although DJ Ryan would seem to resolve 
this particular issue);

—	 possible impairment of  public confidence 
in the criminal justice system because of  
misunderstandings and misinterpretations around 
the use of  the poor box procedure;

—	 an absence of  objective criteria around the 
beneficiaries of  the “poor box” system;

—	 the inconsistency of  receipt, administration and 
distribution of  court poor box funds with the 
judicial function; and

—	 the loss to the Exchequer of  the revenue which 
otherwise may have accrued to it from the levying 
of  fines.� 

The appropriateness of  a failure to record a finding of  guilt 
in the District Court might also be questioned. While, of  
course, there may be situations where the recording of  a 
conviction would not be proportionate to the wrongdoing, 
the established statutory framework to cover such instances, 
namely the Probation of  Offenders Act 1907, already provides 
for the recording of  a finding of  guilt and a dismissal under 
the Act. Such a record may be brought to the attention of  any 
future criminal court the person to whom the order relates 
may appear before. However, by its nature, a “strike out” 
order would seem to see a finding of  guilt disappear without 
trace. As Kearns P. writes at p.9 of  DJ Ryan in summarising 
the submissions of  the applicant concerning the difference 
between a “strike out” order and an under made under S.1(1) 
of  the Probation of  Offenders Act 1907:

“The distinction between the two is that an order 
under the 1907 Act creates a record of  the charge 
whereas a strike out means that there is no record 
whatsoever.”

The consequences of  this distinction are that any court 
sentencing a person who has, on a previous occasion, had 
a finding of  guilt struck out by the District Court, may not 
have a true view of  the character of  that person.

Notwithstanding that there are certain advantages to 
the “poor box” system, chief  among them that it may 
utilised in situations where to impose a conviction would be 
disproportionately harsh, and the fact that it enables a court 
to determine an appropriate punishment for the commission 
of  an offence having regard to all of  the circumstances of  
a case, the criticisms surely outweigh the advantages. This 
is particularly so in circumstances where the Probation Act 
1907, although arguably in need of  some modification, 
provides a statutory framework for dealing with just the sort 
of  scenarios that might see a District Court judge avail of  
the “poor box” approach.

It would seem appropriate to move on the recommendations 

�	 See pp.65-68 of  the Paper.

of  the Law Reform Commission, outlined in both the 
Consultation Paper on the Court Poor Box of  2004 and the Report 
- The Court Poor Box: Probation of  Offenders� of  2005, that the 
system be replaced by a statutory scheme based on updated 
provisions of  the Probation of  Offenders Act 1907 combined 
with those provisions of  the Criminal Justice Act 1993 dealing 
with compensation orders. 

A further consideration is that it may well be, as was 
alluded to in submissions on behalf  of  the notice party 
in DJ Ryan, and mentioned in passing in the judgment of  
Kearns P., that the absence of  a spent convictions regime 
in this jurisdiction means that the “poor box” approach is 
regarded as one of  the few safety valves (the other being 
the Probation of  Offenders Act 1907) available to a District 
Court judge where the view is taken that a conviction, in all 
its permanence, is not warranted. 

The Criminal Justice (Spent Convictions) Bill 2012, 
published in May 2012, should, assuming it becomes law in 
due course, allay concerns that, in a given case, a conviction 
order may cause a person undue hardship; if  a matter is 
deemed minor enough such that it ought not stain a person’s 
character for life, a spent convictions system will ensure that 
a relevant conviction may, if  certain conditions are met, be 
expunged in due course. 

Practical Considerations for Practitioners
What, then, are the practical implications of  DJ Ryan for 
practitioners? It would appear that the effect of  the decision 
is potentially significant in the impact it could have on the 
standard plea in mitigation for cases in the District Court. 
It has long been the view of  defence practitioners that a 
“dismissal under the Probation Act [1907]” is a very good 
result for a client. In an appropriate case, this is often 
the height of  what might be sought or suggested as an 
appropriate sentencing option in the course of  a plea in 
mitigation. But, of  course, although such an order is not a 
conviction, it is still recorded against a person’s name, and 
may be mentioned before any court that person may come 
before in the future. In these circumstances, a strike out, 
where there is no official record of  a finding of  guilt, is an 
even better result for the client.

Although, pre-DJ Ryan, it was not unheard of  to observe 
defence practitioners seek a strike out of  a case, generally in 
association with an offer of  a sum of  money to charity, the 
uncertainty around the validity of  the “poor box” regime, 
as acknowledged in the judgment of  Kearns P., meant that 
many District Court judges simply took a view that they had 
no jurisdiction to take such a course of  action and that an 
order under the Probation of  Offenders Act 1907 was the 
most lenient sentence that they could construct. 

However, for as long as DJ Ryan is a good authority, we 
have certainty and clarity that strike outs can be made within 
the jurisdiction of  the District Court in the vast majority of  
cases dealt with summarily and also, perhaps, in cases that 
might previously have been thought to fall within the ambit of  
DJ Maughan. It would seem, then, that defence practitioners 
may well take a view that, in appropriate cases, a strike out 

�	 See pp.75-78 of  the Law Reform Commission Report - The Court 
Poor Box: Probation of  Offenders (LRC 75-2005).
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would be a clear understanding of  the basis on which a person 
found guilty of  a summary matter may be sentenced and 
whether their guilt will be a matter of  record or not.

Where previously there was uncertainty, DJ Ryan 
establishes that the District Court does have a “poor box” 
sentencing jurisdiction and it clarifies that a person found 
guilty of  a prima facie serious crime, albeit one which is deemed 
suitable to be tried summarily, can be left without any official 
record of  that guilt.

It would now seem to be a matter for the legislature 
to consider whether it is satisfied with this state of  
affairs.  ■

might be urged in a plea in mitigation in preference to an 
order under the Probation of  Offenders Act 1907.

Conclusion
Summary matters form the vast majority of  criminal business 
disposed of  by our court system. Although, by definition, 
minor in nature, there will always be a scale of  seriousness 
where summary cases are concerned and, for those matters 
at the higher end of  the scale, and close to being dealt with 
on indictment, the facts of  the alleged crimes are, at least on 
their face, sometimes surprisingly serious. 

In these circumstances, it seems important that there 
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The work of the register
The type of  work fits into three broad categories: general 
advice, potential litigation and law reform. The general advice 
projects usually take the form of  opinion work. For example, 
organisations often find themselves navigating complex 
legislative systems in order to assist those they work with. 
An opinion on statutory interpretation of  an ambiguous 
point of  law can provide immense aid and peace of  mind 
for an organisation that lacks in-house legal personnel or the 
financial resources to source an opinion privately. In some 
instances, the opinion can be used to change the practice 
of  a state agency dealing with marginalised people. For 
example, a recent PILA referral involved a barrister providing 
an opinion for Nasc, the Irish Immigrant Support Centre. 
Counsel advised that the Department of  the Environment’s 
guidelines on social housing for immigrants were ultra vires. 
The Department ultimately changed the policy to one which 
Nasc agrees is much fairer. 

Potential litigation can sometimes arise out of  seemingly 
straightforward opinion referrals, but the referrals can also 
arise at the stage where it appears that an individual or 
group has a potential cause of  action. These referrals are 
often indicative of  a problem that an organisation has seen 
repeatedly with groups it works with. These referrals are akin 
to a type of  strategic litigation. For example, a PILA referral 
for assistance to the Transgender Equality Network Ireland 
(TENI) recently led to an equality action against a Dublin 
hospital. The action ultimately settled and the hospital agreed 
to provide transgender training for its staff  and amend its 
transgender policy. 

Law reform projects often require a team of  pro bono 
practitioners over an extended period to engage in specific 
pieces of  research to assist an organisation or group of  
organisations that are campaigning for law reform on 
a specific issue. In many instances, an organisation will 
have extensive expertise on an issue and the social policy 
difficulties relating to it, but they will lack the expertise to 
fully realise a programme for legislative action. These law 
reform projects often involve the practitioner or team of  
practitioners working quite closely with the NGO and on 
occasion speaking at briefings for legislators in the Houses 
of  the Oireachtas. 

Law reform projects can also lead to other interesting 
opportunities. A law reform working group of  lawyers was 
set up to provide research on models of  aftercare for children 
and those over 18 in other jurisdictions for the children’s 
organisation Barnardos. The lawyers provided research on 
models of  aftercare in England & Wales, Scotland, Northern 
Ireland and Ontario in Canada. This in turn led to a paper 

The PILA Pro Bono Register: An 
opportunity for barristers

Alan D.P. Brady BL and Kim Watts*

Introduction
The Public Interest Law Alliance (PILA) was launched in 
2009 as a project of  the Free Legal Advice Centres Ltd 
(FLAC). FLAC is well-known as an organisation and many 
members of  both branches of  the legal profession in Ireland 
regularly provide pro bono advice through FLAC’s Legal 
Advice Centres. While FLAC is well-established as a provider 
of  general legal advice to individuals who cannot afford it, 
PILA assists organisations that work to help the marginalised 
and the disadvantaged. PILA does this by linking the legal 
needs of  these organisations with lawyers who will do this 
work pro bono. Through PILA, lawyers use litigation, law 
reform and legal education as tools of  change to help those 
organisations and the people they serve. 

The pro bono register
PILA operates a professional Pro Bono Referral Scheme 
that matches legal expertise with specific legal needs in non-
governmental organisations, community groups and law 
centres. It also promotes the use of  the law in the public 
interest through events, roundtables and research. The pro 
bono register is designed so that barristers and solicitors can 
engage in specific pieces of  detailed work but on a more 
sporadic basis. The Referral Scheme identifies unmet needs 
for legal services among groups working with marginalised 
and disadvantaged people, and links those groups to 
practitioners with relevant expertise on the pro bono register. 
Primarily, these groups include organisations working on 
issues such as housing, immigration, social welfare, equality, 
mental health, children and Travellers. When a practitioner 
signs up to the pro bono register, they can indicate specific 
areas of  law in which they have an interest and expertise, 
which assists PILA in linking appropriate practitioners to 
requests for legal assistance. 

The requests are distributed by group email to all 
barristers and solicitors who have expressed an interest in a 
particular field. The first practitioner (or practitioners where 
a referral requires multiple lawyers) to respond to the email 
will be assigned to the project. This system of  group email 
requests means that practitioners are never overly burdened 
by PILA. Any work is, as the ‘pro bono’ title suggests, unpaid; 
the flexibility of  the register ensures that barristers are not 
giving up paid work in order to do PILA referrals and need 
only respond to requests when they feel they have the time 
to engage with them properly.

* Barrister and Solicitor (New Zealand); PILA Legal Information & 
Communications Officer 
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PILA events
PILA organises regular ‘meet and greet’ events for those 
involved in the pro bono register, including solicitors and 
barristers who are on the register as well as staff  from the 
organisations who avail of  it. These informal gatherings 
provide a well-deserved opportunity to relax and socialise 
as well as a chance to discuss public interest law issues with 
other like-minded professionals. PILA also organises regular 
CPD seminars and conferences in fields connected with 
PILA’s work, especially the type of  work to which the pro 
bono register is directed. The speakers include practitioners, 
NGO professionals and academics. The CPD events are free 
of  charge and often surpass expensive paid-for events in 
terms of  their quality. The seminars are ordinarily followed 
by a free reception. 

The PILA pro bono register is a flexible and interesting 
way for barristers to use their specialised skill-set to make a 
meaningful contribution. Barristers of  all levels of  experience 
in any area of  practice are welcome to join the pro bono 
register. You can sign up by emailing Maeve.Regan@flac.ie 
or by visiting the ‘For Lawyers’ Section of  the PILA website 
(www.pila.ie).  ■

on Scotland and Northern Ireland that was presented by one 
of  the lawyers in the group at a PILA/Barnardos seminar 
on aftercare. 

The PILA pro bono register provides a real opportunity 
for the Bar. Junior barristers can build experience and profile 
in a diverse range of  public law areas. More experienced 
members of  the Bar can use skills they have already honed 
to provide assistance to those who need it most. The 
work involved is invariably challenging and rewarding. 
Furthermore, it is always interesting. PILA referrals are 
directed to areas where there is space for innovation by skilled 
lawyers. Regardless of  a barrister’s existing areas of  practice, 
the PILA referrals are likely to be some of  his or her most 
engaging work.

Many of  the referrals, particularly the more complex 
ones, require a team of  lawyers, and so it is not uncommon 
for a number of  barristers and solicitors to work together 
on a project. The referrals also provide practitioners with 
the opportunity to work with organisation staff  and other 
professionals outside of  the law. The projects can require an 
on-going working relationship as the strategy for a project 
is built by the team involved and ultimately brought to 
fruition. This diversity of  personnel and the professional 
relationships it can foster is another key design strength of  
the PILA register. 

Defending the Mentally Unwell
Niall Nolan BL

Introduction
Defending the mentally unwell poses particular challenges to 
practitioners. The interplay between the purely civil arena, 
provided by the Mental Health Act 2001 (as amended) and 
the Criminal Justice side, essentially constructed by the 
Criminal Law (Insanity) Acts 2006-2010, is significant and 
one cannot hope to comprehensively advise on a particular 
issue, irrespective of  it’s origin, without a knowledge of  
both codes.

With this in mind, the recent publication in the United 
Kingdom of  Kris Gledhill’s ‘Defending Mentally Disordered 
Persons’ (1st Edn 2012) by the LAG Education and Service 
Trust must be considered a very welcome development 
indeed. 

Although the emphasis is on the practice and procedure 
in the neighbouring jurisdiction, it nonetheless compliments 
in a substantial way works published here in the relative recent 
past which partially deal with the interface between mental 
health law and the criminal law�.

�	 Darius Whelan, Mental Health Law (2009), Casey, Craven, Brady 
& Dillon Psychiatry & The Law (2010)

In particular, the exposition on insanity and fitness 
to plead issues should greatly inform how the procedure 
and substance of  such sensitive and difficult areas are 
approached and Mr. Gledhill’s publication is timely indeed 
when it is considered that our Superior Courts are coming 
more and more to consider the provisions of  the Criminal 
Law (Insanity) Acts and the Mental Health Act 2001 and 
their compatibility with The Constitution and the European 
Convention of  Human Rights. 

In this regard, the recent decision of  Mr. Justice Hogan 
in BG v Judge Murphy & Ors (No.2) [2011] IEHC 445 is of  
note. In this case, Hogan J. “highlighted what can only be 
described as a most disturbing oversight in the Criminal 
Law (Insanity) Act 2006” (per Yvonne Mullen BL in her 
article “Unconstitutional Omissions” Bar Review April 2012). 
In his judgment, the learned Judge found inter alia that the 
Oireachtas, albeit unintentionally, had nonetheless violated the 
constitutional command of  equality as regards the operation 
of  the fitness to be tried provisions in certain circumstances. 
Those suffering from mental illness had been discriminated 
against in the very legislation that was meant to guarantee 
the proper observance of  rights and safeguards.
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A Developing Jurisprudence
Mr. Gledhill’s book is also highly insightful and illuminating 
when dealing with the sentencing stage and post-sentence 
considerations. A case which highlights the complexity of  
the legislation in issue in this sentencing context in this 
jurisdiction and how same may be susceptible to further 
challenge, is the case of  DPP v B, 2011 [IECCC] 1. On the 4th 
of  July 2011, Mr. Justice Garret Sheehan took the somewhat 
unusual step of  delivering a formal written judgment in 
the Central Criminal Court in the context of  dealing with 
an “insanity” case which had proceeded before him. This 
unprecedented judgment dealt largely with the Judge’s “grave 
concerns about the adequacy of  the treatment the defendant 
had received during the two and a half  year period” the 
accused had already been in the Central Mental Hospital by 
the time he came to conclude the proceedings. The judgment 
expresses frustration with the limitations of  the relevant 
legislation in the context of  making an Order once a jury 
had returned a verdict of  not guilty by reason of  insanity, 
Mr. Justice Sheehan inter alia was moved to say the following 
having set out the background facts in the case:

“[5.16] All the above matters give rise to a concern 
as to whether the Central Mental Hospital is the 
appropriate environment in which the defendant 
can achieve rehabilitation, let alone the kind of  
environment that will allow him to flourish as a human 
being. The emphasis on anti-psychotic medication, 
with the obvious detrimental effects to his physical 
health, and the failure by his psychiatrist to enter 
into a meaningful therapeutic relationship with him, 
as well as the apparent lack of  real interest in the 
sources of  the defendant’s illness, are all causes for 
concern. Furthermore, the manner in which his initial 
refusal of  Clozapine was dealt with is also a cause for 
concern. Rather than using the defendant’s refusal as 
a platform on which to build a real relationship with 
the defendant, every effort was made to overcome this 
refusal by enlisting the support of  others including 
family members. 

[5.17] This Court notes that there is a huge 
discrepancy in the protection afforded to patients 
detained pursuant to the Criminal Law (Insanity) 
Act 2006 and those admitted to the Central Mental 
Hospital pursuant to the Mental Health Act 2001. The 
purpose of  both Acts must be such as to strive for 
the treatment or care of  mentally ill persons in our 
society whether they are being detained in, or admitted 
to, the Central Mental Hospital. Yet, persons detained 
pursuant to the Criminal Law (Insanity) Act 2006 are 
not granted the same protections as those patients 
admitted to the Central Mental Hospital pursuant to 
the Mental Health Act; namely there is no requirement 
for the “best interests of  the patient” to be at the 
forefront of  a court’s considerations in making such 
an order. This, therefore, appears to undermine any 
requirement for this Court to exercise its role as 
pariens patriae, pursuant to its inherent jurisdiction, at 
the sentencing stage. It is another cause for concern 
that the result of  this web of  legislative provisions is 

that once a person is found to be not guilty by reason 
of  insanity for an offence in the criminal law sense, 
that person can only be detained if  he or she has a 
mental disorder within the civil law sense. So while 
the person is detained using civil law criteria, he or 
she does not have the same rights as patients detained 
under the Mental Health Act 2001. For example, a 
person admitted as a patient pursuant to the Act of  
2001 can only be detained for an initial period of  
21 days within which there must be a review by a 
Mental Health Tribunal. In contradistinction to this, 
the requirement to review a person detained pursuant 
to the Act of  2006, on the basis that they have been 
found not guilty by reason of  insanity, arises only 
every six months. 

[5.18] As I mentioned earlier, under the Criminal 
Law (Insanity) Act 2006, the Central Mental Hospital 
is the designated centre. It is also noteworthy that s. 
3(1) (b) (i) of  the Mental Health Act 2001 refers to 
an “approved centre”. The legislation does not refer 
to an appropriate or adequate/suitable centre but 
more precisely an “approved centre”; this further 
removes any possibility for this Court to consider 
whether the Central Mental Hospital is appropriate, 
adequate or suitable for this particular defendant once 
it is decided that he is in need of  further in-patient 
care or treatment.” 

The subject matter of  this decision further serves to highlight 
the difficulty in taking instructions from someone in respect 
of  whom there is an issue regarding their sanity at the time 
of  the alleged commission of  a criminal offence, or indeed 
their fitness to plead. In this regard, perhaps the Oireachtas, 
in coming to review the Criminal Law (Insanity) Acts, a 
process urged upon it in the particular context of  the matter 
in issue in BG (No.2) above, might consider the somewhat 
broader range of  options available to a Court in the United 
Kingdom after a finding of  unfitness to be tried/not guilty 
by reason of  insanity has been made. These issues are all 
discussed in detail in Mr. Gledhill’s book. Reference here may 
also be made to the decision in Redmond v DPP [2006] 3 IR 
188 where by a majority of  4:1 the Supreme Court decided 
that notwithstanding the availability of  an insanity plea, it 
was only in very exceptional circumstances that a trial judge 
should intervene, second-guess the defence and reject a plea 
of  guilty on an accused’s behalf  when the accused may have 
been seriously unwell at the time of  an alleged offence. 

Conclusion – vindicating fundamental rights
The vigilance of  our Superior Courts in ensuring that accused 
persons are not deprived of  fundamental rights has been 
made clear in recent decisions. Many issues regarding the 
operation of  the Mental Health Act 2001 (as amended) and 
the Criminal Law (Insanity) Acts remain to be teased out 
and adjudicated upon. The deliberations of  legislators on 
any proposed amending legislation will also involve difficult 
and complex exercises. In the writer’s view, legislators, judges 
and practitoners alike will greatly benefit from an analysis of  
the law as developed by comparator jurisdictions and in this 
regard, Mr. Gledhill’s book is certain to provide invaluable 
assistance.  ■
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of  default. Laffoy J held the lender must show that (1) 
repayment of  the principal had become due, (2) the power 
of  sale had become exercisable, and (3) the application was 
made bona fide to realize the security. Where a lender relied 
on the Interpretation Act 2005 to preserve rights under s 
62(7) of  the 1964 Act those elements must have arisen before 
its repeal. Since the terms of  the charge did not require a 
demand before the principal became due, the right to apply 
under s 62(7) arose before the repeal. On this basis, Laffoy 
J distinguished Start Mortgages Ltd v Gunn�.

If  the security is not really threatened e.g. where the 
borrower died with a void policy of  life assurance, but the 
executor is, and can be expected to continue, paying the 
instalments, (2) and (3) could become important�.

(b) Moran v AIB Mortgage Bank [2012] IEHC 322, 
McGovern J, 27 July.

The plaintiff  challenged a receiver’s appointment under 24 
deeds of  mortgage or charge. The deeds defined the term 
“Conveyancing Acts” to include a reference to those Acts as 
re-enacted. The borrower contended that when ss 20 and 24 
of  the Conveyancing Act 1881 were repealed, a reference to s 
108(1)(a) of  the 2009 Act was substituted for the reference to 
s 24. The borrower argued that the prior notice required by 
s 108(1)(a) of  the 2009 Act had not been given. He accepted 
that under the 1881 Act the similar notice requirement in s 
20 of  that Act could be, and was, displaced by the deeds. 
The court held that the deeds only incorporated any re-
enactment of  the 1881 Act passed before their execution, 
and did not incorporate s 108(1)(a), which had only come 
into force afterwards.

Strangely, s 96(3) of  the 2009 Act was not mentioned, 
which, except as regards a housing loan mortgage�, makes 
s 108(1)(a) and all other provisions of  Part 10, Chapter 
3, subject to the terms of  the deed�. Since there were 24 
mortgages, it is highly unlikely that they were all housing loan 
mortgages, and the plaintiff ’s overall argument should not 
have succeeded even had s 108(1)(a) become incorporated 
as he contended.

�	 [2011] IEHC 275.
�	 Cp Quennell v Maltby [1979] 1 WLR 318, and Downsview Nominees Ltd 

v First City Corporation Ltd [1993] 1 AC 295 at 312, 315, 317 (Privy 
Council).

�	 Defined by s 3 of  the 2009 Act and s 2(1) of  the Consumer Credit 
Act 1995, as substituted by s 33 of, and Part 12 of  Schedule 3 to, 
the Central Bank and Financial Services Authority of  Ireland Act 2004, in 
such a way as to extend only to security over the principal residence 
of  the borrower or his or her dependants or for a loan taken out 
as consumer.

�	 Thus having similar effect to that of  s 19(2) and (3) of  the 1881 
Act on the powers and rights implied in favour of  a mortgagee by 
deed under that Act (although without the exception for housing 
loan mortgages).

The Decommissioning of Gunn
David O’Neill BL 

This summer’s court decisions on registered charges represent 
progress for lenders, coupled with one setback.

Some of  the arguments raised show continued unawareness 
how Part 10 of  the Land and Conveyancing Law Reform Act 
2009, relates to pre-existing law. Moreover, none of  them 
has resolved the apparent lacuna in a secured lender’s right 
to obtain possession of  registered land where the deed of  
charge was executed before 1 December 2009 but elements 
necessary for the lender to establish a right of  application 
under s 62(7) of  the Registration of  Title Act 1964 arose after 
its repeal on that date�.

This article will respectfully suggest the following:

(1)	 both the repealed s 62(7) and the unamended 
s 62(6) of  the 1964 Act were replaced by the 
amended s 62(6) as inserted by s 8(1) and Schedule 
1 of  the 2009 Act;

(2)	 the substitution by repeal and amendment took 
effect immediately on 1 December 2009 subject 
to the presumption that it did not interfere with 
vested rights;

(3)	 the substitution took effect notwithstanding s 
96(1)(a) of  the 2009 Act;

(4)	 the new provisions applied to deeds of  charge 
executed before that date to the extent that rights 
had not vested either pursuant to ss 4(1) and 27 
of  the Interpretation Act 2005 or at common law 
under the replaced provisions;

(5)	 whether rights had vested depends on the terms 
of  the particular deeds of  charge;

(6)	 in particular, in relation to s 62(7), the right to apply 
vested on the making of  an adequate demand, 
if  the deed required a demand, or otherwise on 
default; and

(7)	 the right’s not having vested before 1 December 
2009 did not deprive the lender of  a remedy, 
but vested in the lender the equivalent remedy 
under the 2009 Act, namely application (to the 
appropriate court) under ss 97 and 101 of  that 
Act.

This Summer’s Decisions
(a) EBS Ltd v Gillespie [2012] IEHC 243, Laffoy J, 
21 June.

An “acceleration clause” is a clause in a contract of  loan 
or ancillary security under which, notwithstanding that the 
loan is repayable by instalments, the entire balance becomes 
due on the occurrence of  specified events or actions. The 
acceleration clause in this instance rendered due the whole 
money secured either on demand or on specified incidents 

�	 By s 8(3) of, and Schedule 2 to, the 2009 Act.
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Need for Demand
The distinction between the wording of  the deeds in Gillespie 
and Reade, however fortuitous, is well established12. The debt 
in Wise Finance Co Ltd v Lanigan13 either fell within a clause 
under which it would have been payable after a fixed interval 
or within an alternative clause under which it was payable 
on demand. The Supreme Court held that (1) the debt was 
payable on demand, (2) the demand the lender had made was 
for possession, with an option for repayment of  the principal 
in the alternative, (3) this did not constitute a demand for 
repayment of  the principal, and (4) the claim under s 62(7) 
therefore failed. Although service of  proceedings for recovery 
of  a loan expressed to be payable on demand is normally in 
itself  sufficient demand, this is not so where liability to pay 
the entire sum derives from an acceleration clause, because 
the triggering of  such a clause “radically changes the nature 
of  the debtor’s obligation”, and therefore an express demand 
must be made14.

The House of  Lords in West Bromwich Building Society v 
Wilkinson15 held that, where there was an acceleration clause, 
the “principal sum of  money” became receivable under the 
equivalent of  s 36(1)(a) of  the Statute of  Limitations 1957 
when demand was made16. It rejected an argument that time 
ran separately in respect of  each instalment. Even if  the 
principal became receivable earlier, when the right to make 
the demand arose, the House still treated a demand as being 
necessary to complete the cause of  action17.

S 27(1)(c) of  the Interpretation Act 2005 only applies 
to statutory, not contractual rights18. If  the deed requires a 
demand, the statutory right to apply under s 62(7) did not arise 
until an adequate demand was made (Gunn at pp 26-28).

Putting off the Evil Day
Much ingenuity has been expended in trying to devise an 
interpretation of  s 62(7), its repeal, the Interpretation Act, or 
the common law of  charges, that would not turn the lender’s 
property right and the borrower’s eviction on pinhead nuances 
between the wording of  different deeds and demands. Nearly 
all the suggestions advanced to date argue for replacing 
demand (where required by the deed) with default as the 
incident envisaged by s 62(7) that caused repayment of  the 
principal to become due. But many such charges have fallen 
into arrears after 1 December 2009, and any such solution 
would not avail the owner of  such a charge19.

12	 Cp Barron J in Bank of  Ireland v. O’Keeffe [1987] IR 47 and First 
Southern Bank Ltd v Maher [1990] 2 IR 477.

13	 [2004] IESC 4.
14	 Esso Petroleum Co Ltd v Alstonbridge Properties Ltd [1975] 1 WLR 1474 

at 1483.
15	 [2005] 1 WLR 2303.
16	 At 2309.
17	 The majority were sceptical of  an alternative argument that the 

principal became receivable on the date it was deemed by the deed 
to have become due for the purposes of  the Law of  Property Act 
1925.  Lord Scott at 2310 was downright hostile to the argument, 
observing that such a clause merely set the date on which the power 
of  sale arose and that “The purpose is not to advance the date on 
which the mortgage money becomes due”.

18	 Cp Re McLoughlin’s Application [1963] IR 465, Lampitt v Poole Borough 
Council [1991] 2 QB 545.  This is an impediment to the solution 
suggested at (2012) 17 Bar Review 58.

19	 It would, of  course, be possible to argue as was done in Gunn 

(c) McEnery v Sheahan [2012] IEHC 331, Feeney 
J, 30 July.

Here, the deed relied on the power to appoint a receiver 
implied by s 19 of  the 1881 Act as applied by s 62(6) of  
the 1964 Act. The borrower argued that the power of  
appointment had been repealed with s 19; alternatively, that 
at the date of  appointment the physical registration of  the 
charge had not been completed in the Land Registry so 
the power under s 19 had not vested in the lender at that 
date. Feeney J held (1) the power of  appointment vested on 
execution so the repeal of  s 19 could not alter the terms of  
the contract, (2) Start Mortgages Ltd v Gunn� was distinguishable 
because the right to apply by special summons under s 62(7) 
was procedural only, but presupposed an underlying plenary 
right to possession unaffected by the repeal, (3) appointing a 
receiver was a substantive right that could not be withdrawn 
by the repeal of  s 19, and (4) once registration of  the charge 
was complete it was deemed� to be backdated to the date 
(before 1 December 2009) on which it was lodged for 
registration�.

Aspects of  the reasoning might be vulnerable. That the 
right of  appointment vests as part of  the contract of  charge 
is consistent with s 19(2) and (3) of  the 1881 Act, but the 
effective date must be the (deemed) date of  registration: 1964 
Act, s 62(2). A charge merely appropriates land as security 
without vesting any proprietary interest in the lender, who 
therefore without s 62(7) of  that Act would have had no 
right to possession�, and therefore what underlying plenary 
right was envisaged by the plaintiff  in McEnery is unclear. 
It was held under comparable English legislation that the 
transferee of  a charge had no statutory power to appoint a 
receiver before he was registered as owner10. Another defence 
might be that the right of  action had not vested at the date 
the proceedings were issued11.

(d) GE Capital Woodchester Home Loans Ltd v Reade 
[2012] IEHC 363, Laffoy J, 22 August.

Unlike in Gillespie, the deed here required a demand to 
trigger the acceleration clause. Laffoy J held that none of  the 
supposed demands, before or after 1 December 2009, were 
effective triggers, none of  them having specifically demanded 
payment. Moreover, those predating the repeal of  s 62(7) 
were not relied on at the time as demands, but the lender 
continued to correspond with the borrowers to try to manage 
the arrears. The lender could not show that its rights under s 
62(7) were preserved by s 27(1)(c) of  the Interpretation Act 
2005 through the principal’s having been rendered repayable 
by a demand made before repeal.

�	 Above, fn 2.
�	 Cp Land Registration Rules, 1972, r 63.
�	 The decision effectively extends the decision in Kavanagh v Lynch 

[2011] IEHC 348, Laffoy J, 31 August 2011, to registered land.
�	 Northern Banking Co Ltd v Devlin [1924] 1 IR 90, Bank of  Ireland 

v Feeney [1930] IR 457 (Supreme Court), Re Jacks [1952] IR 159 
(Supreme Court), Gale v First National Building Society [1985] IR 
609, Bank of  Ireland v Smyth [1993] 2 IR 102, as well as Gunn and 
Gillespie.

10	 Lever Finance Ltd v Needleman’s Trustee [1956] Ch 375 at 382-3.
11	 Cp Creed v Creed [1913] 1 IR 48, Gaffney v Faughnan [2006] 1 

ILRM 481, Minister of  State for the Interior v RT Co Pty Ltd (1962) 
107 CLR 1 (High Court of  Australia).



a deed executed before 1 December 2009 but registered 
after that date, yet the powers and rights of  a mortgagee 
by deed under the Conveyancing Acts would probably not 
apply either. Under s 62(2) of  the 1964 Act, they do not 
vest until registration and, in such an instance, by the time 
of  registration the relevant provisions of  the Conveyancing 
Acts would have been repealed. Moreover, legal security over 
registered and unregistered land is now created uniformly (s 
89(1) and (5) of  the 2009 Act), so, subject to registration, the 
holder of  a 2009 Act charge automatically gains the powers 
and rights under Part 10, Chapter 3; there would be no need 
for special provision to that effect in s 62(6) of  the 1964 Act. 
S 96(1)(b) of  the 2009 Act makes the vesting of  the powers 
and rights under Chapter 3 of  Part 10 subject to s 62(2) of  the 
1964 Act. Therefore, if  Chapter 3 only applied to “new” deeds, 
s 62(6) could have been repealed. Instead, it was amended 
by substituting a reference to the powers and rights under 
the 2009 Act, Part 10, for those under the relevant repealed 
provisions of  the Conveyancing Acts.

Substitution, by amendment or repeal, operates on the 
presumption, whether incorporated in ss 4(1)22 and 27 of  
the Interpretation Act 2005, or at common law, that it takes 
effect immediately but subject to vested rights23. Carr v Finance 
Corporation of  Australia24 and National Trust Co Ltd v Larsen25 
are particularly illustrative, both being concerned with the 
substitution and repeal of  mortgagees’ remedies.

It is therefore respectfully submitted that the “new” s 
62(6) substitutes for both s 62(7) and the “old” s 62(6). Subject 
to the prior vesting of  any corresponding rights under the 
repealed s 62(7), or under the relevant repealed provisions 
of  the Conveyancing Acts pursuant to the “old” s 62(6), the 
owner of  a registered charge is deemed to hold the powers 
and rights under Part 10 of  the 2009 Act irrespective of  the 
date of  its creation. If  a right has vested e.g. under s 19 of  the 
1881 Act or through an adequate demand for the purposes 
of  s 62(7), the lender may rely on the “old” s 62(6) or on s 
62(7) as applicable. Otherwise it must rely on the equivalent 
provisions of  Chapter 3 of  Part 10.

Therefore, in relation to extant proceedings:

(1)	 where proceedings have been commenced with 
an adequate demand (where a demand is required 
by the deed) made before 1 December 2009 they 
may continue in accordance with Gunn;

(2)	 where proceedings have been commenced before 
1 December 2009 with an inadequate demand 
(where a demand is required by the deed) they 
should be struck out (Wise Finance v Lanigan26), 
but the lender may reapply under Chapter 3, – to 

22	 Which makes any provision, including s 27, of  the 2005 Act, subject 
to a contrary intention apparent in the 2005 Act or the repealing 
enactment.

23	 Re McLoughlin’s Application above.  Also Carr v Finance Corporation 
of  Australia (1982) 150 CLR 139 (High Court of  Australia) and 
National Trust Co Ltd v. Larsen (1989) 61 DLR (4th) 270 (Court of  
Appeal, Saskatchewan).

24	 Ante.
25	 Ante.
26	 Above, fn 13.
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The EU Commission observed at pp. 27-28 of  its 
Economic Adjustment Programme for Ireland Summer 
2012 Review that:

“The mission underscored the importance to…redress 
the legal gap which prevents creditors from exercising 
their right to collateral on defaulted loans in some 
circumstances, while preserving adequate protections 
for debtors’ principal private residence”:

and also in the following extract from footnote 15 that:

“The authorities take the view that proposing 
legislation to redress this legal gap could prejudice 
the ongoing legal process, with several cases pending 
before the Supreme Court”.

Despite, therefore, the possible merits of  remedial legislation 
for Ireland’s economic stability, such legislation cannot be 
expected any time soon, and no provision to cure the apparent 
lacuna has been included in the Personal Insolvency Bill or 
in any of  its amendments20.

2009 Act and pre-1 December 2009 Deeds
S 96(1)(a) of  the 2009 Act provides:

“Subject to this Part, the powers and rights of  a 
mortgagee under sections 97 to 111 … apply to any 
mortgage created by deed after the commencement 
of  this Chapter”:

This section has repeatedly been interpreted as only applying 
Part 10, Chapter 3, to a charge created after the Act 
commenced21. However, the contrary never seems to have 
been the subject of  reasoned argument.

If  the assumed interpretation were correct, the implied 
powers and rights under the 2009 Act would not apply to 

itself  that the right to apply under s 62(7) arose when the deed of  
charge was registered, and that argument, if  successful, would cover 
any default under a charge from before 1 December 2009.  But 
this would not only require Gunn to be not followed as opposed 
to distinguished, but would also face the formidable cogency of  
the objections that (1) there was no immediate right to apply on 
registration because repayment of  the principal had not yet become 
due, (2) exercise of  the right would not only be conditional, but 
conditional on an event (default or demand on foot of  default) 
neither desired nor expected by the holder of  the right, (3) any 
attempted exercise of  the right before default would, as Laffoy J 
found in Gillespie, normally be an abuse of  process, since it would 
not be in aid of  the power of  sale, and (4) the right to apply under 
s 62(7) could thereby be preserved for decades after the repeal of  
the subsection.

20	 The prejudice currently being suffered by lenders is obvious 
enough.  However, borrowers have an interest in remedial action 
as well.  There is evidence that lenders are now regularly obtaining 
judgment against borrowers on the underlying debt (often by 
lodging a judgment set in the Central Office), possibly with a 
view to waiving the security and bankrupting the borrower, on the 
basis that this course has become superior to the normal means 
of  realizing security.

21	 ACC Bank plc v Kelly [2011] IEHC 7 at paras 9.2-9.3, Gunn at p 30, 
Gillespie at para 20, Moran at paras 13-14, McEnery at para 4.1, and 
Reade at para 14.
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This approach also has the merits:

(1)	 it is independent of  the date of  default, so can 
equally be applied where default first occurs after 
1 December, 2009;

(2)	 if  the repealed provisions are preserved beyond the 
interpretation favoured here, the 2009 provisions 
would still apply in all instances not covered by 
that further preservation;

(3)	 it does not preserve rights under the repealed s 
62(7) many years into the future (a prospect raised 
by some rationales for overturning Gunn);

(4)	 it is not predicated on a notional right to apply 
under that subsection having vested in the lender 
at a date long before there was any default (also a 
prospect raised by those rationales); and

(5)	 it probably best reflects the draftsperson’s 
intention.  ■

the Circuit Court in the case of  a housing loan 
mortgage27;

(3)	 where proceedings have been commenced on 
foot of  a deed which rendered the principal 
immediately repayable on default with no need 
for a demand, and that default occurred before 1 
December 2009, they may continue in accordance 
with Gillespie;

(4)	 any other proceedings pending in the High Court 
not in respect of  a housing loan mortgage may be 
continued under Chapter 3 by amendment of  the 
relief  sought; and

(5)	 any other proceedings pending in the High Court in 
respect of  a housing loan mortgage may probably, 
subject to a like amendment, be transferred to the 
Circuit Court28.

27	 2009 Act, s 101(4), (5), and (6).
28	 Courts of  Justice Act 1924, s 25.
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HC, 15/04/2011) considered – Central 
Bank Act 1942 (No 22), s 57CM(2)(B) and 
(2)(C) – Central Bank and Financial Services 
Authority of  Ireland Act 2004 (No 21), s 16 
– Relief  refused (2010/320MCA – Hedigan 
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plaintiff  as to monies owed – Whether breach 
of  trust or breach of  fiduciary agreement 
– Whether breach of  warranty of  solvency 
– Whelan Frozen Foods Ltd v Dunnes Stores 
[2006] IEHC 171, (Unrep, MacMenamin J, 
17/02/2006) considered – Judgment granted 
(2006/1350P – Murphy J – 7/06/2011) [2011] 
IEHC 255 
Wrights of  Howth Galway Ltd v Canestar Ltd

Breach
Party to contract – Debt collection – Appeal 
from Circuit Court – Claim for monies 
for goods sold and delivered – Whether 
debt owed by limited company rather than 
defendants personally – Limited company 
in liquidation – Appeal allowed and order of  
Circuit Court set aside (2009/1374CA – Peart 
J – 10/5/11) [2011] IEHC 192 
Quigley Meats Ltd v Hurley

Contract for services
Powers of  appellate court – Admissibility of  
evidence – Whether trial judge erred in finding 
plaintiff/respondent carried out agreed 
services – Whether trial judge erred in finding 
respondent had authority to sell defendant/
appellant property at auction – Application 
to introduce additional evidence – Whether 
admissible – Hay v O’Grady [1992] 1 IR 210 
applied – Appeal dismissed (311/2009 – SC 
– 18/7/2011) [2011] IESC 25
Campion Property Consultants Ltd v Kilty

Specific performance 
Contract for sale of  land – Construction of  
houses in part consideration – Damages in 
addition to or in lieu of  specific performance 
– Repudiation – Whether contract conditional 
on grant of  planning permission – Intention 
of  parties to contract – Doctrine of  frustration 
– Whether frustrating events represented 
fundamental change of  circumstances not 
within contemplation of  parties – Neville 
& Sons Ltd v Guardian Builders Ltd [1995] 
1 ILRM 1 and McGuill v Aer Lingus Teo 
(Unrep, McWilliam J, 3/10/1983) followed 
– The Moorcock (1889) 14 PD 64 considered 
– Damages in lieu of  special performance 
granted; counterclaim dismissed (2009/6444P 
– Feeney J – 12/5/2011) [2011] IEHC 200
Collins v Gleeson
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Terms
Loan agreements – Construction of  contract 
– Term loan – Interest – Bullet repayment 
– Loan to value covenant – Limited recourse 
status – Whether plaintiff  entitled to full 
recourse against defendants – Whether 
defendants complied with obligations – 
Whether loan to value percentage breached 
– Whether defendants called upon to remedy 
breach during term of  loan – Whether 
notices served within term of  loan – Whether 
defendants entitled to limited recourse 
provisions – Antaois Compania Naviera SA v 
Salen Rederierna AB [1985] 1 AC 191; Analog 
Devices BV v Zurich Insurance Company [2005] 
IESC 12, [2005] 1 IR 274; BNY Trust Company 
Ltd v Treasury Holdings [2007] IEHC 271, 
(Unrep, HC, Clarke J, 5/7/2007); Reardon 
Smith Line Ltd v Yngevar Hansen-Tangen [1976] 
1 WLR 989 and Minister for Communications 
v W(M) [2009] IEHC 413, [2010] 3 IR 1 
considered – Consumer Credit Act 1995 
(No 24) – Finding that defendants entitled 
to benefit of  limited recourse (2009/915S & 
1501S – McGovern J – 29/7/2011) [2011] 
IEHC 325 
Danske Bank v Durkan New Homes

Terms
Loan facilities – Default – Entitlement to 
call in borrowings – Terms of  contract 
– Conflicting terms – Extent of  liability – 
Guarantee – Surcharge interest – Construction 
of  letters of  sanction – Collateral contracts 
– Whether facilities repayable on demand 
– Whether plaintiff  entitled to demand 
repayment – Whether general terms and 
conditions governing business lending 
formed part of  agreement – Whether entitled 
to recover surcharge interest – Whether 
individual defendants liable for 50% or 
100% of  amount drawn down – Whether 
guarantee of  loan restricted to interest in 
lands – Whether plaintiff  entitled to surcharge 
interest – Sweeney v Mulcahy [1993] ILRM 289; 
Leo Laboratories Ltd v Crompton BV [2005] 
IESC 31, [2005] 2 IR 225; Analog Devices 
BV v Zurich Insurance Company [2005] IESC 
12, [2005] 1 IR 274; ICS v West Bromich BS 
[1998] 1 WLR 896; Mannai Ltd v Eagle Star 
Ass Co Ltd [1997] AC 749; Antaios Compania 
SA v Salen AB [1985] AC 191 and Industrial 
Steel Plant Ltd v Smith [1980] 1 NZLR 545 
considered – Relief  granted (2010/2787S 
& 2010/211COM – Finlay Geoghegan J 
– 29/7/2011) [2011] IEHC 314 
Allied Irish Banks plc v Galvin Developments 
(Killarney) Ltd

Library Acquisition
Christou, Richard
Boilerplate: practical clauses
6th ed
London : Thomson Sweet & Maxwell, 2012
N10

CONVEYANCING
Article
Conroy, Brian
Jumping the Gunn: enforcing a mortgagee’s 
security after the Land and
Conveyancing Law Reform Act 2009
XLVII (2012) Irish jurist 168

Library Acquisition
Brennan, Gabriel
Casey, Nuala
Law Society of  Ireland
Conveyancing
6th ed
Oxford : Oxford University Press, 2012
N74.C5

COURTS 
Appeal
Appeal from High Court – Restriction – No 
right of  appeal to Supreme Court – Whether 
valid prohibition to appeal – Whether too 
vague and/or ambiguous to operate to 
prevent appeal – Whether Oireachtas had 
power to prohibit appeal – Whether appeal 
from decision of  Board on questions of  
constitutionality possible –Whether section 
discriminatory – Whether trial judge acted 
within discretion – The Illegal Immigrants 
(Trafficking) Bill 1999 [2000] 2 IR 360 applied 
– Residential Tenancies Act 2004 (No 27), 
s 123 – Constitution of  Ireland, Article 
34.4 – Appeal dismissed (183/2008 – SC 
– 19/7/2011) [2011] IESC 27
Canty v Attorney General

Appeal
Consent order – Application to set aside 
– Circuit Court – Principles to be applied 
– Whether final order of  Circuit Court open 
to relitigation – Whether final order of  
Circuit Court valid – Whether solicitor for 
appellant had authority to agree consent order 
– Whether trial judge erred in law in failing 
to apply appropriate test to relitigate consent 
order – Belville Holdings v Revenue Commissioners 
[1991] 1 ILRM 29 applied – Appeal dismissed 
(324/2010 – SC – 31/3/2011) [2011] IESC 
11
Charalambous v Nagle 

CRIMINAL LAW
Delay
Appeal – Prosecutorial delay – Prohibition of  
trial – Right to fair trial with due expedition 
– Sexual offences – Juries in two previous 
trials discharged – Whether real or serious 
risk of  unfair trial – Whether trial judge erred 
in law in failing to find cumulative period of  
delay presumptively prejudicial – Whether 
trial judge erred in law in failing to properly 
balance appellant’s right to expeditious 
trial with community’s right to prosecution 
– Whether trial judge erred in law in failing 

to have proper regard to evidence of  serious 
anxiety suffered by appellant owing to delay 
– Whether trial judge erred in law in failing to 
find retrial would be violation of  appellant’s 
constitutional rights and under article 6 of  the 
Convention on Human rights – Constitution 
of  Ireland 1937, Article 38 – European 
Convention for the Protection of  Human 
Rights and Fundamental Freedoms 1950, arts 
6, 41 and 46 – PM v DPP [2006] IESC 22, 
[2006] 3 IR 172; Devoy v DPP [2008] IESC 13, 
[2008] 4 IR 235 followed – DPP v Byrne [1994] 
2 IR 235 differentiated – Guihen v DPP [2005] 
3 IR 23; DS v Judges of  the Cork Circuit [2008] 
4 IR 379 considered 
– Appeal dismissed (138/2008 – SC – 
24/3/2011) [2011] IESC 9 
McC (P) v DPP

Proceeds of crime
Appeal – Interlocutory order – Discharge 
or vary – Respondent granted s 4 order for 
deliver up and sale of  property subject matter 
of  proceedings for benefit of  Central Fund 
– Respondent granted application for names 
of  parties to be published – Whether trial 
judge erred in law – Proceeds of  Crime Act 
1996 (No 30), ss 3 and 4 – Appeal refused and 
s 3 and s 4 Orders of  High Court affirmed 
but reporting restrictions to remain in place 
(439/2008 & 427/2008 – SC – 25/3/2011) 
[2011] IESC 10
Criminal Assets Bureau v H (T) 

Sentence
Application for leave – Culpability of  
accused – Joint venture – Parity – Distinction 
between co-defendants – Whether sentence 
excessive and disproportionate – Whether 
due to consideration given to aggravating 
and mitigating factors – Whether appropriate 
disparity between co-defendants – Non-Fatal 
Offences Against the Person Act 1997 (No 
26), ss 3 and 4 – Appeal allowed (53/2010 
– Denham J – 10/02/2011) [2011] IECCA 3 
People (DPP) v Dowling

Undue leniency – Error in principle – 
Whether sentence unduly lenient – Whether 
error in principle that led to unduly lenient 
sentence – Criminal Justice Act 1993 (No 
6), s 2 – Application refused (104/2010 
– CCA – 11/03/2011) [2011] IECCA 11 
People (DPP) v Hutch

Undue leniency – Plea of  guilty – No 
previous serious offences – Involvement in 
offence – Whether sentence unduly lenient 
– Whether judge had regard to all evidence 
– People (DPP) v McC [2007] IESC 47, (Unrep, 
SC, 25/10/2007) considered – Criminal 
Justice Act 1993 (No 6), s 2 – Application 
refused (97/2010 – CCA – 11/03/2011) 
[2011] IECCA 10 
People (DPP) v O’Driscoll

Delay
Corruption charges – Inordinate delay 
– Events occurring 14 to 19 years ago 
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– Difficulty locating applicant – Unavailability 
of  key witness – Effects of  delay – Prejudice 
– Right to fair trial – Right to prosecute – 
Entitlement to fair hearing within reasonable 
time – Balancing exercise – Public interest 
– Whether real or probable risk of  unfair 
trial – Whether stress and anxiety caused as 
a result of  delay justified prohibition of  trial 
proceeding – Whether effects of  prosecutorial 
delay outweighed public interest – Whether 
prejudice could be overcome by appropriate 
directions from trial judge – Whether delay 
inordinate – Whether delay excusable – M(P) v 
Malone [2002] 2 IR 560 followed – F(B) v DPP 
[2001] 1 IR 656; People (DPP) v Byrne [1994] 
2 IR 236; State (O’Connell) v Fawsitt [1986] IR 
362; D v DPP [1994] 2 IR 465; Fitzpatrick v 
Shields [1989] ILRM 243; McFarlane v Ireland 
[2010] ECHR 1272; M(P) v DPP [2006] IESC 
22, [2006] 3 IR 172; Barker v Wingo (1972) 
407 US 514; Cormack v DPP [2008] IESC 63, 
[2009] 2 IR 208; H v DPP [2006] IESC 65, 
[2007] 3 IR 395; K(C) v DPP v [2007] IESC 5, 
(Unrep, SC, 31/1/2007); H(T) v DPP [2006] 
IESC 48, [2006] 3 IR 520; Barry v Ireland 
[2005] ECHR 865 and B v DPP [1997] 3 IR 
140 considered – European Convention of  
Human Rights Act 2003 (No 20), s 3 – Public 
Bodies Corrupt Practices Act 1889 (52 & 53 
Vict, c 39), s 1(2) – Prevention of  Corruption 
Act 1916 (c 64), s 4(2) – Rules of  the Superior 
Courts 1986 (SI 15/1986), O 84, r 20(7)(a) 
– Constitution of  Ireland 1937, Art 38(1) 
– European Convention of  Human Rights, art 
6(1) – Relief  refused (2011/217JR – Hedigan 
J – 28/7/2011) [2011] IEHC 311 
Kennedy v DPP

Judicial review
Certiorari – Presence at hearing – Constitutional 
right – Conviction and penalty imposed in 
absentia – Fair procedures – Application for 
adjournment – Custodial sentence – Driving 
offence – Previous convictions – Whether 
applicant deprived of  fair procedures – 
Whether first respondent acted in excess of  
jurisdiction – Whether respondent should 
have adjourned trial or issued bench warrant 
– Whether different considerations where 
custodial sentence imposed – Whether 
some effort required to ensure applicant’s 
attendance where custodial sentence possible 
– Whether certiorari appropriate remedy 
– Whether appeal more appropriate – Lawlor 
v Hogan [1993] ILRM 606; Brennan v Windle 
[2003] 3 IR 494; R v Jones (Anthony) [2003] 1 AC 
1; Callaghan v Governor of  Mountjoy Prison [2007] 
IEHC 294, (Unrep, Peart J, 29/6/2007); Doyle 
v Connellan [2010] IEHC 287, (Unrep, Kearns 
P, 9/7/2010) and Sweeney v Brophy [1993] 2 
IR 202 considered – Limited relief  granted 
(2010/1065JR – Kearns P – 29/7/2011) 
[2011] IEHC 330 
O’Brien v District Judge Coughlan

Practice and procedure
Delay – Res judicata – Summary offence – Delay 
in excess of  four years in execution of  bench 
warrant – District Judge refusing to strike out 

charge for reason of  delay – Hearing before 
second District Judge – Second District Judge 
refusing to hear submission for strike out 
for reason of  delay – Conviction – Whether 
second District Judge had jurisdiction to hear 
renewed submission to strike out for reason 
of  delay – Whether application for judicial 
review brought promptly – Whether delay 
in execution of  bench warrant inordinate 
– Whether explanation provided for delay 
in execution of  bench warrant – Whether 
Circuit Court appeal more appropriate 
remedy – Corporation of  Dublin v Flynn [1980] 
IR 357 applied – DPP (Kenny) v Doyle [2006] 
IEHC 155, [2007] 3 IR 89 followed – Gilroy 
v Flynn [2004] IESC 98, [2005] 1 ILRM 290; 
Cormack v DPP [2008] IESC 63, [2009] 2 IR 
208 considered – Relief  granted (2010/304JR 
– Hedigan J – 13/7/2011) [2011] IEHC 
288 
Mooney v Judge Watkin

Proceeds of crime
Interlocutory orders – Disposal of  property 
– Admissibility of  belief  evidence – Standard 
of  proof  – Procedures for trial judge when 
presented with belief  evidence – Whether 
reasonable grounds for belief  – Whether 
prima facie case shifting onus to respondents 
– Whether onus of  proof  satisfied – Whether 
serious risk of  injustice – Money emanating 
from unknown sources – Lack of  apparent 
income – Substantial sums of  money available 
to respondents – Hearsay evidence – Failure 
to provide credible and rational explanations 
– Loss of  home – Probability that house 
purchase funded by criminal activity – Wide 
discretion of  court – F McK v GWD [2004] 
2 IR 470; F McK v TH [2007] 4 IR 186; 
Murphy v GM [2001] 4 IR 113; McCann v 
United Kingdom ECHR 19009/04 and CAB 
v O’Brien [2010] IEHC 12, (Unrep, Feeney J, 
12/1/2010) considered – Proceeds of  Crime 
Act 1996 (No 30), ss 3 and 8 – Orders made 
(2008/8CAB – Feeney J – 30/4/2010) [2010] 
IEHC 166 
Criminal Assets Bureau v AW

Sentence
Invasion of  family home – Violent assault 
– Leave – Very serious offence – Guilty 
plea – Whether sentence wrong in principle 
and unduly severe – Whether more lenient 
sentences for cases of  extreme depravity 
should be taken into account – Whether 
significant mitigation – Whether second 
applicant acting under instructions of  first 
– Sentence of  second applicant varied (225 
& 226/2006 – CCA – 19/12/2006) [2006] 
IECCA 191 
People (DPP) v Clarke

Articles
McDermott, Mark
Change of  direction
2012 (July) Law Society Gazette 24

Stuart, Diana
Costs in criminal trials. The end of  a 
centuries-old rule?
17(4) 2012 Bar review 74

Doyle, David M
Reasonable belief  and unlawful carnal 
knowledge: a historical perspective
XLVII (2012) Irish jurist 49

McGrath, Joe
Sentencing white-collar criminals: making the 
punishment fit the white-collar crime
2012 Irish criminal law journal 72

Holmes, Matthew
The impact of  the proposed victims’ rights 
directive on the criminal justice system
17(4) 2012 Bar review 80

Statutory Instruments
Criminal justice (mutual assistance) act 2008 
(section 4) order 2012
SI 222/2012

Criminal justice (withholding of  information 
on offences against children and vulnerable 
persons) act, 2012 (commencement) order 
2012
SI 281/2012

CUSTOMS LAW
Statutory Instrument
Customs-free airport (extension of  laws) 
regulations 2012
SI 217/2012

DATA PROTECTION
Statutory Instrument
Data protection act 1988 (section 2B) 
regulations 2012
SI 209/2012

DIVORCE
Article
Farrelly, Grainne
Undoing ‘I do’ in the European Union: new 
rules for divorce
17(4) 2012 Bar review 76

Library Acquisition
Sugar, Simon
Unlocking matrimonial assets on divorce
3rd ed
Bristol : Jordan Publishing Ltd, 2012
Bojarski, Andrzej
N173.1

EDUCATION
Article
Glynn, Brendan
Autism and education, interpreting the 
constitutional provisions on the standard and 
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duration of  a primary education for those on 
the autism spectrum
2012 (15) Irish law times 222

Library Acquisition 
Glendenning, Dympna
Education and the law
2nd ed
Dublin : Bloomsbury Professional, 2012
N184.2.C5

Statutory Instruments
Educa t ion  ( amendment )  a c t  2012 
(commencement) order 2012
SI 190/2012

Student grant scheme 2012
SI 189/2012

Student support act 2011 (commencement 
of  certain provisions) order 2012
SI 163/2012

Student support act (appointment of  
awarding authority) order 2012
SI 161/2012

Student support regulations 2012
SI 187/2012

Teaching Council act 2001 (commencement) 
order 2012
SI 328/2012

EMPLOYMENT LAW
Dismissal
Unfair dismissal – Redundancy – Burden 
of  proof  – Redress – Quantum of  damage 
– Whether genuine redundancy – Whether 
dismissal disguised as redundancy – Whether 
procedures followed – St Ledger v Frontline 
Distribution Ireland Ltd [1995] ELR 160; 
Campbell v MGN Ltd [2004] UKHL 22, [2004] 
2 AC 457 and MGN Ltd v UK [2011] ECHR 
66 considered – Unfair Dismissals Act 1977 
(No 10), ss 6 and 7 – Redundancy Payments 
Act 1967 (No 21) – Redundancy Payments 
Act 1971 (No 20), s 4 – Redundancy Payments 
Act 2003 (No 14), s 5 – Damages awarded 
(2010/125CA – Charleton J – 27/7/2011) 
[2011] IEHC 279 
JVC Europe v Pasini

Articles
Regan, Maeve
Agency workers act – the rights of  agency 
workers
2012 (3) Irish employment law journal 85

Duffy, Kevin
Blueprint for reform of  employment rights 
institutions
2012 (3) Irish employment law journal 81

Mallon, Tom
Employment law reform
2012 (3) Irish employment law journal 76

Library Acquisitions
Renton, David
Struck out: why employment tribunals fail 
workers and what can be done
London : Pluto Press, 2012
N192

Honeyball, Simon
Honeyball and Bowers’ textbook on 
employment law
12th ed
Oxford : Oxford University Press, 2012
N192

Statutory Instruments
Employment equality act 1998 (code of  
practice)(harassment) order 2012
SI 208/2012

Industrial relations (amendment) act 2012 
(commencement) order 2012
SI 302/2012

ENERGY
Statutory Instrument
Sustainable energy act 2002 (section 8(2)) 
(conferral of  additional functions – renewable 
energy) order 2012
SI 158/2012

EQUITY & TRUSTS
Undue influence 
Conveyance of  property – Administration 
of  testator’s estate – Distribution of  
deceased parent’s estate – Rectification 
– Whether conveyance should be set aside 
on grounds procured by misrepresentation, 
undue influence or duress – Whether actual 
undue influence – Presumption of  undue 
influence – Whether substantial benefit 
obtained – Whether conveyance constituted 
unconscionable bargain or improvident 
transaction – Laches – Contractors Bonding Ltd 
v Snee [1992] 2 NZLR 157, Carroll v Carroll 
[1999] 4 IR 241 and Alec Lobb Ltd v Total 
Oil [1983] 1 WLR 87 considered – Claim 
dismissed (2005/2901P – Laffoy J – 6/5/12) 
[2011] IEHC 186
Mulcahy v Mulcahy

EUROPEAN UNION
Articles
Farrelly, Grainne
European arrest warrants: the option to do 
time at home
2012 (14) Irish law times 207

Gormley, Laurence William
Free movement of  goods within the EU: 
some issues and an Irish perspective
XLVI (2011) Irish jurist 74

Lenaerts, Koen
National remedies for private parties in the 

light of  the EU law principles of  equivalence 
and effectiveness
XLVI (2011) Irish jurist 13

Lee, Sarah
Dunleavy, Nathy
The EU charter, business rights and internet 
injunctions
2012 (19) 7 Commercial law practitioner 
146

Lindsay, Alistair
Berridge, Alison
The EU merger regulation: substantive 
issues
4th ed
London : Sweet and Maxwell, 2012
W110

Library Acquisitions
Barnard, Catherine
EU employment law
4th ed
Oxford : Oxford University Press, 2012
W130

Rogers, Nicola
Scannell, Rick
Walsh, John
Free movement of  persons in the enlarged 
European Union
2nd ed
London : Sweet & Maxwell, 2012
W130

Statutory Instruments
European Communities (amendment) act 
2012 (commencement) order 2012
SI 252/2012

European Union (third country auditors and 
audit entities equivalence, transitional period 
measures and fees) regulations 2012
SI 312/2012

EVIDENCE
Admissibility
Affidavit evidence – Scandalous – Inherent 
jurisdiction – Security for costs application 
– Possible future relevance of  evidence 
– Whether evidence irrelevant to issues 
arising on motions – Whether purpose to 
embarrass defendants or frustrate motion 
– Whether evidence scandalous – Whether 
prima facie nexus between facts alleged and 
wrongdoings upon which claim based 
– Connaughton Road Construction Ltd v Laing 
O’Rourke Ireland Ltd [2009] IEHC 7, (Unrep, 
Clarke, 16/01/2009) considered – European 
Communities (Implementation of  the Rules 
on Competition laid down in Articles 81 
and 82 of  the Treaty) Regulations 2004 (SI 
195/2004) – Rules of  the Superior Courts 
1986 (SI 15/1986), O 40, r 12 – Evidence 
ruled inadmissible (2010/10685P – Cooke J 
– 28/7/2011) [2011] IEHC 310 
Goode Concrete v CRH plc
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Witnesses
Credibility – Alleged debt for provision 
of  decorating services – Breakdown of  
informal business relationship – Forgery of  
supporting documentation – Order refused 
(2008/3200S – Hedigan J – 21/7/2011 ) 
[2011] IEHC 302 
Sundogs Rock Productions v Timon

Articles
Kelly, Maura
Admissibility of  unconstitutionally obtained 
evidence: limited clarification in DPP v 
Mallon but more required – part 1
2012 Irish criminal law journal 66

O’Dwyer, David
“The innocent have nothing to hide!” – DNA 
profiling and mass screening
2012 Irish criminal law journal 80

Bloom, Robert M
Dewey, Erin
When rights become empty promises: 
promoting an exclusionary rules that
vindicates personal rights
XLVI (2011) Irish jurist 38

EXPORTS
Statutory Instrument
Control of  exports (goods and technology) 
order 2012
SI 216/2012

EXTRADITION
European arrest warrant
Appeal – Point of  law of  exceptional public 
importance – Public interest – Preliminary 
issue – Request that judge recuse himself  
– Perception of  bias – Disapproval of  
counsel and solicitor’s approach at s 16 
hearing – Suggestion of  “agenda” – Whether 
bias – Whether hearing fairly conducted 
– Whether possible perception of  bias 
– Whether incorrect impression created that 
court had prejudged the substantive argument 
– Whether appropriate to recuse himself  – 
European Arrest Warrant Act 2003 (No 45), s 
16 – Judge recused (2010/434EXT – Edwards 
J – 27/7/2011) [2011] IEHC 313
Minister for Justice, Equality and Law Reform v 
McGuinness 

European arrest warrant
Family rights – Whether interference with 
family life justified and proportionate – 
Whether exceptional circumstances justifying 
refusal to surrender – Whether issuing state 
suspended sentences imposed – Penalties 
not specified on warrant – Whether onus 
on defendant to discharge evidential burden 
displacing facts stated on face of  warrant 
– European Arrest Warrant Act 2003 (No 45), 
ss 11, 16 and 37 – European Convention on 
Human Rights and Fundamental Freedoms 
1950, art 8 – Minister for Justice, Equality and 

Law Reform v Gorman [2010] IEHC 210, [2010] 
3 IR 583, and Minister for Justice, Equality and 
Law Reform v Bednarczyk [2011] IEHC 136 
(Unrep, Edwards J, 5/4/2011) considered – 
Surrender ordered (2010/79EXT – Edwards 
J – 10/5/2011) [2011] IEHC 195
Minister for Justice, Equality and Law Reform v 
N (P)

European Arrest Warrant
Legal aid – Framework Decision – Irish law 
– Appropriate venue to interpret Framework 
Decision – Non-availability of  statutory legal 
aid to respondent – Whether art 11.2 imposed 
obligation to provide legal aid to respondent 
– Whether obligation on State to provide 
statutory scheme of  legal aid – Minister for 
Justice v Olsson [2011] IESC 1, [2011] 1 IR 384; 
Minister for Justice v Altaravicius [2006] IESC 
23, [2006] 3 IR 148 applied – Mamatkulov v 
Turkey (46827/99 and 46951/99) 14 BHRC 
149 considered – European Arrest Warrant 
Act 2003 (No 45), ss 10, 13, 16 – Constitution 
of  Ireland 1937, Article 15.2.1˚ – Council 
Framework Decision of  13/6/2002, art 11.2 – 
Treaty on European Union, art 6 – Charter of  
Fundamental Rights of  the European Union 
(2010/C83/02), arts 47 and 48 – European 
Convention on Human Rights 1950, art 6 – 
Surrender granted (2010/434EXT – Edwards 
J – 15/7/2011) [2011] IEHC 289
Minis t er  for  Jus t i c e  and Law Reform v 
McGuinness

European arrest warrant
Legal representation – Legal aid – Due process 
– Severity of  potential sentence – Evidential 
gaps – Presumption that Polish authorities 
acted in accordance with Convention – Mutual 
recognition of  judicial systems – Mutual trust 
of  legal systems – Whether informed of  right 
to legal representation – Whether informed 
of  right to legal aid – Whether fundamental 
defect in Polish system of  criminal – Whether 
sufficient evidence showing denial of  rights 
– Whether respondent discharged evidential 
burden – Whether Polish legal system 
required to comply with precise exigencies of  
Irish Constitution – MJELR v Ferenca [2008] 
IESC 52, [2008] 4 IR 480; Cahill v Reilly [1994] 
3 IR 547; Quaranta v Switzerland [1991] ECHR 
33; Shulepov v Russia [2008] ECHR 559; Vacher 
v France [1996] ECHR 67; Twalib v Greece [1998] 
ECHR 54; Granger v United Kingdom [1990] 
ECHR 6; Maxwell v United Kingdom [1994] 
ECHR 38; Talet Tun v Turkey (Application 
no 32432/96); Sejdovic v Italy [2006] ECHR 
181; Marcello Viola v Italy (Application no 
45106/04); Golubev v Russia (Application no 
26260/02) ; Plonka v Poland [2009] ECHR 
2277; Brennan v United Kingdom [2001] ECHR 
596; Imbrioscia v Switzerland [1993] ECHR 56; 
John Murray v United Kingdom [1996] ECHR 3; 
Poitrimol v France [1993] ECHR 54; Demebukov 
v Bulgaria [2008] ECHR 180; Salduz v Turkey 
[2008] ECHR 1542; Kwiatkowska v Italy 
(Application no 52868/99); MJELR v Brennan 
[2007] IESC 21, [2007] 3 IR 732; MJELR v 
Stapleton [2007] IESC 30, [2008] 1 IR 669 and 

MJELR v Sliwa [2011] IEHC 271, (Unrep, 
Edwards J, 6/7/2011) considered – European 
Arrest Warrant Act 2003 (No 45), ss 13, 16 
and 37 -European Convention on Human 
Rights, art 6 – Framework decision, art 2 
– Respondent surrendered (2010/203 & 
204EXT – Edwards J – 28/7/2011) [2011] 
IEHC 329 
Minister for Justice and Equality v Juszunski

European arrest warrant
Prosecution for murder – Points of  objection 
– Delay in prosecution – Imposition of  
pre-trial detention – Risk of  breach of  
fundamental rights -Inhuman and degrading 
prison conditions – Evidence on behalf  of  
respondent – Additional information provided 
by respondent – Additional information 
provided by issuing state – Objection based on 
prison conditions – Presumption that issuing 
state will respect rights of  respondent – 
Whether sufficient evidence of  cogent nature 
to rebut presumption – Objection based on 
anticipated pre-trial detention – Whether 
real risk of  excessive pre-trial detention 
– Principles – Presumption that issuing state 
will respect rights of  respondent – Objectives 
of  system of  surrender – Whether real risk 
of  ill-treatment – Level of  danger to which 
respondent is exposed – Evidential burden 
of  adducing cogent evidence – Foreseeable 
consequences of  sending person to issuing 
state – Reports of  independent international 
human rights organisations – Kauczor v Poland 
(No 45219/06); Orchowski v Poland (No 
17885/04); Minister for Justice, Equality and Law 
Reform v Rettinger [2010] IESC 45; (Unrep, 
SC, 23/7/2010); Minister for Justice, Equality 
and Law Reform v Sawczuk [2011] IEHC 41, 
(Unrep, Edwards J, 4/2/201 ); Minister for Justice, 
Equality and Law Reform v Mazurek (Unrep, 
Edwards J, 13/5/2011); Jablonski v Poland (No 
33492/96); Jakubiak v Poland (No 39595/05); 
Kucharski v Poland (No 51521/99); Broniowski 
v Poland (No 31443/96); Scordino v Italy (No 
36813/97); Bottazzi v Italy (No 34884/97) 
and Minister for Justice, Equality and Law Reform 
v Stapleton [2008]1 IR 669 considered – 
Surrender ordered (2010/43EXT – Edwards 
J – 22/6/2011) [2011] IEHC 252
Minister for Justice, Equality and Law Reform v 
Siwy

European arrest warrant
Request for consent to further prosecution 
– Proceedings not covered by warrant 
– Delegation of  legislative power – Unfettered 
discretion – Constitutionality of  provision 
– Presumption of  constitutionality – Rule of  
specialty – Waiver of  specialty – Additional 
information – Whether court should consent 
to proposed further prosecution – Whether 
court given unfettered discretion – Whether 
court implicitly legislating – Whether 
constitutional – Whether request lawfully 
and validly made – MJELR v O’Sullivan [2011] 
IEHC 230, (Unrep, Edwards J, 2/06/2011); 
Cityview Press v An Chomhairle Oiliuna [1980] 
IR 381; Laurentiu v Minister for Justice [2000] 
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1 ILRM 1; Minister for Justice v SMR [2008] 
IESC 54, [2008] 2 IR 242, Aamand v Smithwick 
[1995] 1 ILRM 61; MJELR v Zmyslowski [2011] 
IEHC 286, (Unrep, Edwards, 12/07/2011); 
Pupino (Case C-105/03) [2005] ECR I-05285; 
MJELR v Altaravicius [2006] IESC 23, [2006] 
3 IR 148 and MJELR v Biggins [2006] IEHC 
351, (Unrep, Peart J, 8/11/2006) considered 
– European Arrest Warrant Act 2003 (No 45), 
ss 10, 15(1), 16(1), 22(7) and (8) – Extradition 
Act 1965 (No 17) – Framework decision, 
art 3,4,8 and 27 – European Convention 
on Extradition, Art 7.2 – Constitution of  
Ireland 1937, Art 15.2.1 – Consent given 
(2010/258EXT – Edwards J – 12/07/2011) 
[2011] IEHC 287 
Minister for Justice and Equality v Trepiak

European arrest warrant
Request for consent to further prosecution 
– Proceedings not covered by warrant – Rule 
of  specialty – Waiver of  specialty – Role 
of  central authority – Correspondence 
– Discretion – Whether court should consent 
to proposed further prosecution – Whether 
request lawfully and validly made – Whether 
document purported to be actual European 
ar rest warrant – Whether document 
considered s 22(7) request – Whether central 
authority acted outside prescribed procedures 
– Whether reasons required by issuing state 
– Whether correspondence – Rimsa v Governor 
of  Cloverhill Prison [2010] IESC 47, (Unrep, 
SC, 28/07/2010) and MJE v Trepiak [2011] 
IEHC 287, (Unrep, Edwards J, 12/07/2011) 
considered – European Arrest Warrant Act 
2003 (No 45), ss 2, 12(8), 13, 16, 22(7), (8) 
and 38(1)(a)(i) – Criminal Justice (Theft and 
Fraud) Offences Act 2001 (No 50), s 26 
– Framework decision, arts 3, 4, 8(1) and 27 
– Consent given (2010/257EXT – Edwards 
J – 12/07/2011) [2011] IEHC 286 
Minister for Justice and Equality v Zmyslowski

European arrest warrant
Surrender – Composite sentence for three 
offences – Severability of  offences – Whether 
offences specified corresponded to offence 
under law of  State – Whether minimum 
gravity requirement demonstrated – Whether 
respondent “fled” issuing jurisdiction – 
Meaning of  “fled” – Minister for Justice, Equality 
and Law Reform v Tobin [2007] IEHC 15 & 
[2008] IESC 3, [2008] 4 IR 42 BS and Minister 
for Justice, Equality and Law Reform v Sliczynski 
[2008] IESC 73 (Unrep, SC, 19/12/2008) 
followed – Minister for Justice, Equality and Law 
Reform v Jankowski [2010] IEHC 401 (Unrep, 
Peart J, 14/10/2010) and Minister for Justice, 
Equality and Law Reform v Slonski [2010] IESC 
19 (Unrep, SC, 25/2/2010) distinguished 
– Attorney General v Dyer [2004] IESC 1, 
[2004] 1 IR 40, Minister for Justice, Equality and 
Law Reform v Sas [2010] IESC 16 (Unrep, SC, 
18/3/2010) and Minister for Justice, Equality 
and Law Reform v Gorka [2011] IEHC 121 
(Unrep, Edwards J, 29/3/2011) considered 
– European Arrest Warrant Act 2003 
[No 45), ss 10, 16, 38– Surrender ordered 

(2009/149Ext – Edwards J – 6/5/2011) 
[2011] IEHC 182 
Minister for Justice, Equality and Law Reform v 
Walkowiak

European arrest warrant
Third warrant – Same offences – Extant High 
Court order – Unlawful arrest and detention 
pursuant to previous order – Fair procedures 
– Constitutional justice – Abuse of  process – 
Res judicata – Prejudice – Habeas corpus – Onus 
of  proof  – Time limits – Admissibility of  
letter from prosecutor – Whether prohibition 
against surrender where second warrant 
extant – Whether earlier order operated as 
bar to proceedings – Whether third warrant 
should have been issued – Whether error 
of  law – Whether fair procedures denied 
– Whether letter from body other than 
issuing judicial authority admissible – Minister 
for Justice, Equality and Law Reform v Falluin 
[2010] IESC 37, [2011] 2 IRLM 1 and S(D) 
v Judges of  the Cork Circuit Court [2008] IESC 
37, [2008] 4 IR 379 considered – European 
Arrest Warrant Act 2003 (No 45), ss 10, 
16, 20, 23, 37 and 45 – Criminal Justice 
(Terrorist Offences) Act 2005 (No 2), s 78 
– Constitution of  Ireland 1937, Art 40.4.2 
– Council Framework Decision (13/6/02), 
art 23 – Appeal dismissed (368/2008 – SC 
– 29/07/2011) [2011] IESC 37
Equality and Law Reform v Koncis, Minister for 
Justice

FAMILY LAW
Child abduction
Views of  child – Grave risk – Wrongful 
removal of  child to Ireland – Child to be 
separated from primary carer if  returned 
– Whether appropriate to take views of  
child into account –Whether appropriate to 
exercise discretion to refuse return – Whether 
return would place child in intolerable 
situation – TMM v MD (Child Abduction: 
Article 13) [2000] 1 IR 149 applied – In re S (A 
Minor) (Abduction: Custody Rights) [1993] Fam 
242; In re E (Children) [2011] UKSC 27, [2012] 
1 AC 144 approved – Child Abduction and 
Enforcement of  Custody Orders Act 1991 
(No 6), ss 3 and 12 – Hague Convention 
on 25/10/1980 on the Civil Aspects of  
International Child Abduction, art 12 and 
13 – Conditional refusal of  application 
(2011/2HLC – Irvine J – 19/7/2011) [2011] 
IEHC 304
R(G) v McC(D)

Child abduction
Wrongful removal – Grave risk – Views 
of  child – Removal of  children to Ireland 
– Whether removal wrongful – Whether 
return would place children at grave risk 
– Whether appropriate to take views of  
children into account – Whether appropriate 
to exercise discretion to refuse return – HI 
v MG (Child Abduction: Wrongful Removal) 
[2000] 1 IR 110; GT v KAO (Child abduction) 

[2007] IEHC 326, [2007] IESC 55, [2008] 3 
IR 567 applied – ZD V KD (Child abduction) 
[2008] IEHC 176, [2008] 4 IR 751 approved 
– Child Abduction and Enforcement of  
Custody Orders Act 1991 (No 6), s 3 – Hague 
Convention 25/10/1980 on the Civil Aspects 
of  International Child Abduction, art 13 
– Return refused (2011/5HLC – Birmingham 
J – 13/7/2011) [2011] IEHC 268
U(A) v U(TN)

Children
Appeal – Location of  child’s school – 
Attritional nature of  hearing – Expert 
evidence – Section 47 report – Interim orders 
– Findings of  fact – Aggressive approach of  
applicant – Alienating tendency of  respondent 
– Whether in best interests of  child to 
attend school near applicant or respondent 
– Whether child to reside primarily with 
applicant or respondent – Whether child 
likely to be alienated if  residing primarily with 
respondent – Best practice when directing 
further expert reports – Orders and directions 
made (2009/54CAF – Abbott J – 8/7/2011) 
[2011] IEHC 411 
I v I

Library Acquisitions
Madigan, Josepha
Appropriate dispute resolution (ADR) in 
Ireland: a handbook for family lawyers and 
their clients
Bristol : Jordan Publishing Limited, 2012
N170.C5

Probert, Rebecca
Cretney and Probert’s family law
8th ed
London : Sweet and Maxwell, 2012
N170

FINANCE
Statutory Instruments
Finance act 2012 (section 78)  commencement) 
order 2012
SI 226/2012

Finance act 2012 (section 107) (specified 
date) order 2012
SI 228/2012

Finance (no. 2) act 2008 (commencement of  
section 57(1)) order 2012
SI 227/2012

Financial emergency measures in the public 
interest (reduction of  payments to veterinary 
practitioners) (adjustment) regulations 
2012
SI 232/2012

FISHERIES
Statutory Instruments
Aquaculture (licence application) (amendment) 
regulations 2012
SI 301/2012
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Fishery harbour centres (rates and charges) 
order 2012
SI 214/2012

Sea-fisheries (community control system) 
regulations 2012
SI 320/2012

Sea-f i sher ies  ( technica l  measures ) 
(amendment) (no. 2) regulations 2012
SI 337/2012

FOOD
Statutory Instrument
Food Safety Authority of  Ireland act 1998 
(amendment of  the First Schedule) order 
2012
SI 346/2012

GENETIC RESEARCH
Article
Staunton, Ciara
Issues concerning embryonic stem cell 
research in Ireland
18 (2012) Medico-legal journal of  Ireland 
38

GUARANTEES
Article
Corcoran, Elizabeth
Undue influence and vulnerable sureties: a 
step towards greater protection
2012 (19) 6 Commercial law practitioner 
121

HEALTH
Article
Donnelly, Mary
Unpaid carers: an invisible presence in Irish 
health and care law

Murray, Claire
18 (2012) Medico-legal journal of  Ireland 6

Library Acquisition
Ashton, Gordon R
Letts, Penny
Marin, Marc
Mental capacity: law and practice
2nd ed
Bristol : Jordan Publishing Ltd, 2012
N155.3

Statutory Instruments
European Union (recognition of  professional 
qualifications relating to the profession of  
pharmacist) regulations 2012
SI 235/2012

Medical Council annual retention rules
SI 171/2012

Medicinal products (control of  manufacture) 
(amendment) regulations 2012
SI 273/2012

N u r s e s  a n d  m i d w i ve s  a c t  2 0 1 1 
(commencement) order 2012
SI 275/2012

HUMAN RIGHTS
Article
McDonald, Sarah
Striking the balance
2012 (July) Law Society Gazette 16

Library Acquisitions
Emmerson, Ben
Ashworth, Andrew
Macdonald, Alison
Human rights and criminal justice
3rd ed
London : Sweet & Maxwell, 2012
C200

Moriarty, Brid
Massa, Eva
Law Society of  Ireland
Human rights law
4th ed
Oxford : Oxford University Press, 2012
C200.C5

IMMIGRATION
Asylum
Country of  origin information – Credibility – 
Fear of  persecution – Requirement to remarry 
– Lack of  state protection – Arguable case 
– Application to amend statement of  grounds 
– Exceptional delay in bringing application 
– Additional reliefs – Duty to furnish draft 
decision – Whether Council Directive properly 
transposed – Whether directive provided for 
cooperative procedure – Whether country of  
origin information misconstrued – Whether 
credibility assessment based on rational 
analysis – Whether arguable case – M(M) 
v Minister for Justice, Equality and Law Reform 
(Unrep, HC, Hogan J, 18/5/2011); I(V) 
Minister for Justice [2005] IEHC 150, (Unrep, 
HC, Clarke J, 10/5/2005); Muresan v Minister 
for Justice [2004] IEHC 348, [2004] 2 ILRM 
364; Ní Eilí v Environmental Protection Agency 
[1997] 2 ILRM 458 and R(I) v Refugee Appeals 
Tribunal [2009] IEHC 359, (Unrep, HC, Cooke 
J, 24/7/2009) considered – Ahmed v Minister 
for Justice, Equality and Law Reform (Unrep, 
HC, Birmingham J, 24/3/2011) followed 
– Refugee Act 1996 (No 17), ss 11 and 13 
– Illegal Immigrants (Trafficking) Act 2000 
(No 29), s 5(2) – European Communities 
(Eligibility for Protection) Regulations 2006 
(SI 518/2006) – Council Directive 2004/83/
EC – Council Directive 2005/85/EC – 
Application to amend refused; leave granted 
and time extended (2007/1404JR – Cooke J 
– 26/7/2011) [2011] IEHC 309
M(IM) v Minister for Justice, Equality and Law 
Reform

Asylum
Judicial review – Application for leave 

– Crimes against humanity – Member of  
Taliban – Exclusion from refugee status 
– Whether Taliban responsible for crimes 
against humanity – Whether tribunal entitled 
to infer complicity in crimes against humanity 
from senior position held within Taliban 
– Whether tribunal adequately assessed 
applicant’s individual complicity in Taliban’s 
crimes against humanity – R (JS) Sri Lanka) v 
SSHD [2010] UKSC 15, [2010] 2 WLR 766, 
Attorney General v Tamil X [2010] NZSC 107 
and C-57/09 and C-101/09 Bundesrepublik 
Deutschland v B und D [2010] ECR I-000 
considered – Refugee Act 1996 (No 17), s 
2 – Leave granted (2007/67JR – Hogan J 
– 5/5/2011) [2011] IEHC 198
B(A) v Refugee Appeals Tribunal 

Asylum
Judicial review – Credibility – Country of  
origin information – Whether premises 
relied on factually sustainable – Whether 
first respondent addressed country of  origin 
information – Whether negative credibility 
assessment reasonable – IR v MJELR [2009] 
IEHC 353 (Unrep, Cooke J, 24/7/2009) 
considered – Relief  granted (2009/811JR 
– Hogan J – 7/7/2011) [2011] IEHC 301 
K(S) v Refugee Appeals Tribunal

Asylum
Persecution – Discrimination – Previous 
tribunal decision – Whether failure to 
offer reasons for distinguishing previous 
decision – Croatian citizens – Mixed marriage 
between Croat and ethnic Serb – Alleged 
risk of  persecution – Cumulative acts of  
discrimination – Assessment of  tribunal – 
Whether conclusion reached open to tribunal 
– Country of  origin information – Sufficient 
distinguishing features of  previous decision 
– Significant factual differences – Passage of  
time – Designation of  Croatia as safe country 
– Rostas v Refugee Appeals Tribunal (Unrep, 
Gilligan J, 31/7/2003); PPA v Refugee Appeals 
Tribunal [2006] IESC 53, [2007] 4 IR 94 and 
ITN v Refugee Appeals Tribunal [2009] IEHC 
434 (Unrep, Clark J, 13/10/2009) considered 
– Refugee Act 1996 (No 17), s 2 – European 
Communities (Eligibility for Protection) 
Regulations 2006 (SI 518/2006) – Relief  
refused (2008/1101JR & 2008/1100JR 
– Ryan J – 1/7/2011) [2011] IEHC 262 
C (G) v Refugee Appeals Tribunal

Citizenship
Acquisition of  citizenship on marriage 
– Declaration that couple living together 
as husband and wife – Whether acquisition 
of  citizenship automatic on presentation 
of  declaration – Administrative procedure 
– Fair procedures – Whether applicants given 
reasonable notice of  matters of  concern to 
first respondent – Whether first respondent 
obliged to offer applicants opportunity to 
cross examine witnesses – Kelly v Ireland [1996] 
3 IR 537; Akram v Minister for Justice (Unrep, 
Finnegan J, 21/12/1999) approved – In re 
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Haughey [1971] IR 217; Flanagan v University 
College Dublin [1988] IR 724 distinguished 
– Irish Nationality and Citizenship Act 
1956 (No 26), s 8 – Irish Nationality and 
Citizenship Act 1986 (No 23), s 3 – Appeal 
allowed (28/2006 – SC – 12/7/2011) [2011] 
IESC 23
Ezeani v Minister for Justice, Equality and Law 
Reform

Deportation
Remedy – Judicial review – Status of  decisions 
taken by civil servants – Alleged error on 
face of  record – Whether effective remedy 
provided to challenge deportation order 
– Whether error – Minister influenced 
by adverse credibility findings – Whether 
findings expressly adopted in deportation 
decision – Whether substantial grounds to 
grant leave – Efe v Minister for Justice, Equality 
and Law Reform (No 2) [2011] IEHC 214, 
[2011] 2 ILRM 411 approved – Immigration 
Act 1999 (No 22), s 3 – European Convention 
on Human Rights Act 2003 (No 20), s 5 
– Application for leave refused (2011/151JR 
– Hogan J – 15/7/2011) [2011] IEHC 290
N(GK) v Minister for Justice, Equality and Law 
Reform

Deportation
Revocation – Refusal to revoke deportation 
order – Fundamental rights – Freedom of  
association – Freedom of  expression – Sexual 
orientation – Homosexual persons – Whether 
risk of  persecution –Whether refusal to 
revoke deportation order in compliance 
with fundamental rights – Whether proper 
consideration afforded to material submitted 
by applicant – Kouaype v Minister for Justice [2005] 
IEHC 380, [2011] 2 IR 1 and Kozhukarov v 
Minister for Justice [2005] IEHC 424, (Unrep, 
Clarke J, 14/12/2005) approved; HJ (Iran) 
v Home Secretary [2010] UKSC 31, [2011] 1 
AC 596 followed – Refugee Act 1996 (No 
17) – Immigration Act 1999 (No 22), s 3 
– United Nations Convention Relating to the 
Status of  Refugees 1951 – Certiorari granted 
(2009/842JR – Ryan J – 12/11/2010) [2010] 
IEHC 519
A(M) v Minister for Justice, Equality and Law 
Reform

Residence
Family reunification – Citizenship through 
marriage by daughter – Invitation to live 
with daughter – Refusal to extend permission 
to stay – Provision of  support to elderly 
parents – Whether Article 41 rights engaged 
by ministerial decision – Public policy 
considerations – Charges on public funds 
– Integrity of  immigration system – Necessity 
for underlying facts to be assessed in fair and 
reasonable manner – Reasons for refusal 
– Grounds advanced on behalf  of  applicants 
– Whether applicants dependent on daughter 
– Crime levels in South Africa – State of  
health of  applicants – Impact of  decision on 
family – Conduct of  applicants – Whether 

substantial grounds for review – M v Minister 
for Justice, Equality and Law Reform [2009] 
IEHC 500, (Unrep, Edwards J, 23/11/2009) 
distinguished – McGee v Attorney General [1974] 
IR 284; ER v JR [1981] ILRM 125; Murray v 
Ireland [1991] ILRM 465; Re Article 26 and the 
Matrimonial Homes Bill [1994] 1 IR 304; Rogers 
v Smith (Unrep, SC, 16/7/1970); RX v Minsiter 
for Justice [2010] IEHC 452, [2011] 1 ILRM 
444; Marckx v Belgium (1979) 2 EHRR 33; 
Boughanemi v France (1996) 22 EHRR 228; GO 
(a minor) v Minister for Justice [2008] IEHC 190, 
[2010] 2 IR 19; North Wetern Health Board v HW 
[2001] 3 IR 365; Oguekwe v Minister for Justice 
[2008] IESC 25, [2008] 3 IR 795; S v Minister 
for Justice [2011] IEHC 92, (Unrep, Hogan 
J, 23/3/2011); Meadows v Minister for Justice 
[2010] IESC 3 ; F(ISO) v Minister for Justice 
(No 2) [2010] IEHC 457, (Unrep, Cooke J, 
17/12/2010); McD v L [2009] IESC 82, [2010] 
2 IR 199 and Shirley McCarthy v SHDD Case 
C-434/09 considered – Immigration Act 2004 
(No 1), s 4 – Leave granted (2010/1148JR 
– Hogan J – 30/6/2011) [2011] IEHC 256
O’Leary v Minister for Justice, Equality and Law 
Reform

Statutory Instruments
Immigration act 2004 (immigrant investor 
programme) (application for permission) (fee) 
regulations 2012
SI 258/2012

Immigration act 2004 (start-up entrepreneur 
programme) (application for permission) 
(fee) regulations 2012
SI 259/2012

INJUNCTIONS
Interlocutory injunction
Land – Entitlement to enter – Injunction 
restraining prevention of  plaintiffs entering 
lands – Entitlement of  second plaintiff  
to enter to inspect, monitor and approve 
construction – Defect in planning permission 
– Initial trespass – Lack of  opportunity to 
participate in planning process – Damages 
– Balance of  convenience – Whether planning 
permission invalid – Whether strong case 
likely to succeed – Whether plaintiffs entitled 
to enter land – Whether infringement of  
constitutional rights – Whether damages 
adequate remedy – ESB v Burke [2006] IEHC 
214, (Unrep, Clarke J, 23/5/2006); ESB v 
Roddy [2010] IEHC 158, (Unrep, Laffoy J, 
23/4/2010); ESB v Gormley [1985] IR 129 
and Maha Lingham v HSE [2006] 17 ELR 137 
considered – Electricity (Supply) Act 1927 (No 
27), ss 20(4) and 53(9) – Electricity (Supply) 
(Amendment) Act 1985 (No 6) – Acquisition 
of  Land (Assessment of  Compensation) Act 
1919 (c 57) – Planning and Development 
Act 2000 (No 30), s 50 – Planning and 
Development (Strategic Infrastructure) Act 
2006 (No 27), s 13 – Electricity Regulation 
Act 1999 (No 23), s 14(1)(e) – European 
Communities (Internal Market in Electricity) 
Regulations 2000 (SI 445/2000), regs 8 and 34 

– Injunction granted (2011/6062P – Laffoy J 
– 22/7/2011) [2011] IEHC 316 
Electricity Supply Board v Commins

INSURANCE
Policy
Disclosure – Duty to disclose – Failure 
to declare previous criminal convictions 
– Material change in risk – Adjudicative 
process – Deferential stance – Degree 
of  expertise and specialist knowledge of  
respondent – Jurisdiction of  respondent 
– Whether decision reached vitiated by 
serious and significant error – Whether 
respondent misdirected herself  or erred in law 
– Whether respondent failed to consider full 
extent of  undisclosed convictions – Whether 
respondent failed to have regard to issue of  
moral hazard – Whether failure to disclose 
constituted breach of  policy – Whether 
material nondisclosure – Ulster Bank v 
Financial Services Ombudsman [2006] IEHC 
323, (Unrep, Finnegan P, 1/11/2006); Orange 
v Director of  Telecommunications Regulation [2000] 
4 IR 159; State (Keegan) v Stardust Compensation 
Tribunal [1986] IR 642; Hayes v Financial 
Services Ombudsman (Unrep, MacMenamin J, 
3/11/2008); Faulkner v Minister for Industry and 
Commerce [1997] ELR 107; Kelleher v Irish Life 
Assurance Company, (Unrep, SC, 8/2/1993); 
Coleman v New Ireland Assurance plc [2009] 
IEHC 273, (Unrep, Clarke J, 12/6/2009) 
considered – Central Bank Act 1942 (No 22), 
ss 57BB, 57BK(4), 57CI(2),57CL – Central 
Bank and Financial Services Authority of  
Ireland Act 2004 (No 21) – Appeal dismissed 
(2010/312MCA – Hedigan J – 29/7/2011) 
[2011] IEHC 315 
FBD Insurance plc  v Financial  Ser vices 
Ombudsman

Article
Dockery, Desmond
Insurance policies and the duty to disclose 
“material facts”
17(3) 2012 Bar review 50

Library Acquisitions
Buckley, Austin J.
Buckley, Declan
Insurance law
3rd ed
Dublin : Thomson Reuters (Professional) 
Ireland Limited, 2012
N290.C5

Birds, John
Lynch, Ben
Milnes, Simon
MacGillivray, Evan James
MacGillivray on insurance law : relating to all 
risks other than marine
12th ed
London : Sweet & Maxwell, 2012
N290
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INTELLECTUAL 
PROPERTY
Statutory Instruments
P a t e n t s  ( a m e n d m e n t )  a c t  2 0 1 2 
(commencement) order 2012
SI 329/2012

Patents (amendment) rules 2012
SI 334/2012

Patents, trade marks and designs (fees) 
(amendment) (no. 2) rules 2012
SI 335/2012

INTERNATIONAL LAW
Library Acquisition
Murray, Carole
Holloway, David
Timson-Hunt, Daren
Schmitthoff: the law and practice of  
international trade
12th ed
London : Sweet and Maxwell, 2012
C230

INTERNET
Article
Kelleher, Denis
The elephant in the room
2012 (July) Law Society Gazette 28

JUDICIAL REVIEW
Audi alteram partem
Tribunal procedures – Margins of  discretion 
– Refusal to hear submissions on exercise 
of  discretion – Natural and constitutional 
justice – Relevant factors to be taken into 
account in exercising discretion – Whether 
tribunal entitled to refuse to hear submissions 
– Importance of  tribunal adhering to rules 
of  natural justice -Whether decision to move 
from private to public hearings based on 
assessment of  evidence can be challenged by 
judicial review – Whether body commencing 
proceedings against individual must give 
opportunity to make submissions – Redmond 
v Flood [1999] 3 IR 79 distinguished; Wiseman 
v Borneman [1971] AC 7 considered – Whether 
rights adequately protected by hearing 
afforded – Whether individuals should be 
allowed make submissions given final nature 
of  tribunal’s decision – Distinction between 
assessment of  evidence and application of  
criteria – Whether appropriate to consider 
written submissions only – Whether tribunal 
had power to make appropriate enquiries 
– Whether application within time – Appeal 
allowed (258/2006 – SC -9/6/2011) [2011] 
IESC 21 
Caldwell v Mahon

Certiorari
Application for redress made out of  time 
– Refusal to extend time for bringing claim – 

Fair procedures – National and constitutional 
just ice  – Discret ion – Except ional 
circumstances – Lack of  knowledge of  
redress scheme – Whether refusal to extend 
time irrational – Whether breach of  national 
and constitutional justice – Whether failure to 
apply fair procedures – Whether irrationality 
– Whether exceptional circumstances which 
would warrant the respondent to exercise 
discretion to extend time – Whether lack 
of  knowledge amounted to exceptional 
circumstances – Whether failure to take into 
account intellectual and reading difficulties 
– State (Keegan) v Stardust Victims Compensation 
Tribunal [1986] IR 642; O’Keeffe v An Bord 
Pleanála [1993] 1 IR 39; Meadows v Minister for 
Justice, Equality and Law Reform [2010] IESC 
3, [2010] 2 IR 701 and O’B(J) v Residential 
Institutions Redress Board [2009] IEHC 284, 
(Unrep, O’Keeffe J, 24/6/2009) considered 
– Residential Institutions Redress Board Act 
2002 (No 13), ss 5, 7, 8 – Claim dismissed 
(2010/1529JR – Kearns P – 9/8/2011) [2011] 
IEHC 332 
G(M) v Residential Institutions Redress Board

Discovery
Standard of  review – Manifest error – 
Serious and significant error – Irrationality 
– Disclosure – Confidential documentation – 
Relevance – Proportionality – Public interest 
– Necessity – Balance of  justice – Balance 
between materiality and confidentiality 
– Modular trial – Whether stricter European 
standard of  review – Whether standard of  
review should be “manifest error” or “serious 
and significant error” – Whether effective 
mechanism of  appeal – Whether materials 
relevant to question of  irrationality – Whether 
improper factors taken into account – O’Keeffe 
v An Bord Pleanála [1993] 1 IR 39; Independent 
Newspapers (Ireland) Ltd v Murphy [2006] IEHC 
276, [2006] 3 IR 566; National Irish Banks Ltd 
v Radio Telefis Éireann [1998] 2 IR 465; Thema 
International Fund plc v HSBC Institutional Trust 
Services (Ireland) Ltd [2010] IEHC 19, (Unrep, 
Clarke J, 26/01/2010); Koger Inc v O’Donnell 
[2009] IEHC 385, (Unrep, Kelly J, 31/7/2009); 
Yap v Children’s University Hospital Temple Street 
[2006] IEHC 308, [2006] 4 IR 298; Hartside 
Heineken Ireland Ltd [2010] IEHC 3, (Unrep, 
Clarke J, 15/1/2010); Ryanair v Commission for 
Aviation Regulation [2008] IEHC 278, (Unrep, 
Kelly J, 8/08/2008 ); Hay v O’Grady [1992] 
1 IR 210; Sweetman v An Bord Pleanála [2007] 
IEHC 153, [2008] 1 IR 277 and Uniplex (UK) 
Ltd v NHS Business Services Authority (Case 
C-408/08)[2010] 2 CMLR 1255 considered 
– Communications Regulation Act 2002 (No 
20), s 58D – Framework Directive 2002/21, 
art 2(g) 4(1) – Application adjourned and 
modular trial directed (2011/225JR – Clarke 
J – 30/06/2011) [2011] IEHC 265 
Telefonica O2 Ireland Ltd v Commission for 
Communications Regulation

Fair procedures
Nullity proceedings – Parties receiving medical 
report on morning of  hearing – Refusal of  

respondent to grand adjournment – Whether 
breach of  fair procedures – Discretionary 
nature of  judicial review – Failure by applicant 
to advance nullity claim – Subsequent order 
of  judicial separation – Whether certiorari 
unjust to notice party – De Róiste v Minister for 
Defence [2001] 1 IR 190 considered – Appeal 
dismissed (445/2009 – SC – 12/7/2011) 
[2011] IESC 22 
M(L) v Judge Ó Donnabháin

Fair procedures
Right to housing – Travellers – Discrimination 
– Appropriate procedures – Level of  formality 
required – Degree of  discretion afforded to 
investigative body – Provision of  accessible 
remedy for discrimination – Allowances to 
be made for lay persons- Whether procedure 
conforms with constitutional requirements 
– Whether appropriate for courts to interfere 
with expert tribunal – Role of  procedural 
guidelines – Whether complainants can 
expand on information contained in complaint 
form – Louth VEC v Equality Tribunal [2009] 
IEHC 370 (Unrep, McGovern J, 24/7/2009), 
Calor Teo v McCarthy [2009] IEHC 139 (Unrep, 
Clarke J, 19/3/2009), Aer Lingus Teo v Labour 
Court [1990] ILRM 485 followed – Equal 
Status Act 2000 (No 8), s 25 – Relief  refused 
(2009/595JR – Hedigan J – 21/7/2011) 
[2011] IEHC 303 
Clare Co. Council v Director of  Equality 
Investigations

Article
O’Reilly, James
Errors of  fact and errors of  law as grounds 
for judicial review
XLVII (2012) Irish jurist 1

JURISPRUDENCE
Articles
Sullivan, E Thomas
Due process exceptionalism
Massaro, Toni M
XLVI (2011) Irish jurist 117

Clarke, Desmond M
Judicial reasoning: logic, authority, and the 
rule of  law in Irish courts
XLVI (2011) Irish jurist 152

LABOUR LAW
Employment injunction
Interlocutory injunction – Termination 
of  employment – Redundancy – Alleged 
representations that permanent contract 
would be given – Claim of  privilege where 
documents handed over in error – Legal 
professional privilege – Right to take legal 
advice – Interests of  justice – Test for 
interlocutory injunction in employment 
matters – Jurisdiction of  court – Submission 
of  claim to Labour Court – Whether 
jurisdiction to grant injunction in aid of  
Labour Court – Inherent jurisdiction of  
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court – Entitlement of  employer to dismiss 
– Whether implied preclusion of  termination 
where permanent contract – Whether 
favourable Labour Court decision would in 
practice improve right to seek injunction 
– Byrne v Shannon Foynes Port Co [2008] 1 IR 
814; Mannix v Pluck [1975] IR 169; R v Cox and 
Railton (1884) 14 QBD 153; Mutual Insurance 
Company v Schaefer (1877) 94 US 467; Doherty v 
South Dublin County Council (No 2) [2007] IEHC 
4, [2007] 2 IR 696; Pierse v Dublin Cemeteries 
Committee (No 1) [2009] IESC 47, [2010] 1 
ILRM 349; Albion Properties Ltd v Moonblast 
Ltd [2011] IEHC 107, (Unrep, Hogan J, 
16/3/2011); State (Vozza) v O Floinn [1957] 
IR 227; Meadows v Minister for Justice, Equality 
and Law Reform [2010] IESC 3; S v Minister for 
Justice, Equality and Law Reform [2011] IEHC 
31, (Unrep, Hogan J, 21/1/2011); Grant v 
Roche Products Ltd [2008] IESC 35, [2008] 4 
IR 679; Maha Lingham v Health Service Executive 
[2005] IESC 889, [2006] 17 ELR 137; Sheehy 
v Ryan [2008] IESC 14, [2008] 4 IR 258 and 
Nolan v Emo Oil Services Ltd [2009] IEHC 15, 
(Unrep, Laffoy J, 21/1/2009) considered 
– Protection of  Employees (Fixed Term 
Work) Act 2003 (No 29), s 9 – Injunction 
refused (2011/3666P – Hogan J – 14/6/2011) 
[2011] IEHC 254 
McGrath v Athlone Institute of  Technology

LAND LAW
Landlord and tenant
Lease – Termination of  lease – Forfeiture 
– Application for possession – Breach of  
covenant – Non-payment of  rent – Terms 
of  lease – Sublease – Whether sublease 
automatically terminated by virtue of  
forfeiture of  head lease – Whether sublease 
survived – Whether third defendant entitled 
to issue subleases – Pennell v Payne [1995] 
2 All ER 952; Carr v Phelan [1967] ILRM 
149; ICS v West Bromich BS [1998] 1 WLR 
896 and PW & Co v Milton Gate Investments 
[2004] Ch 14 considered – Landlord and 
Tenant (Amendment) Act 1980 (No 10), s 78 
– Landlord and Tenant (Ground Rents) Act 
1967 (No 3) – Conveyancing Act 1882 (45 & 
46 Vic, c 39), s 4 – Relief  refused (2010/5702P 
& 11697P – Hedigan J – 29/7/2011) [2011] 
IEHC 322 
Stone v Red Valley Ltd

Property
Interlocutory application – Mortgage – 
Order for possession – Right of  residence 
– Equitable interest – Registered land 
– Transfer of  mortgage – Failure to register 
burden – Independent legal advice – Service 
– Arguable case – Fair issue to be tried 
– Damages – Balance of  convenience 
– Whether beneficial interest in mortgaged 
property – Whether plaintiff  person in 
possession or in receipt of  rents and profits 
– Whether deed of  confirmation defective – 
Whether independent legal advice – Whether 
arguable case – Whether fair issue to be 

tried – Whether damages adequate remedy 
– National Bank v Keegan [1931] IR 344; Bank of  
Ireland v Smyth [1993] 2 IR 102; Royal Bank of  
Scotland plc v Etridge (No 2) [2001] 3 WLR 1021; 
Barclays Bank plc v O’Brien [1992] 3 WLR 593 
and American Cyanamid v Ethicon [1975] 1 All 
ER 504 considered – Registration of  Title Act 
1964 (No 16), ss 62, 69, 72 and 81 – Rules of  
the Superior Courts 1986 (SI 15/1986), O 9, rr 
9 and 14 – Application refused (2011/2497P 
– Laffoy J – 22/6/2011) [2011] IEHC 250 
Tynan v Kilkenny County Registrar

Right of way
Equitable easement – Agreement for access 
to plaintiff ’s school over courthouse land 
– Defendant blocking off  access – Whether 
courthouse vested in defendant – Whether 
defendant entitled to regulate use of  land 
– Proprietary estoppel – Whether right of  
way or licence – Whether plaintiff  induced 
to act to its detriment – Whether denial 
of  easement by defendant unconscionable 
– Discretion – Declaration of  nature of  
easement (2011/409P – Peart J – 6/7/2011) 
[2011] IEHC 274 
All Saints Church of  Ireland National School v 
Courts Service

Library Acquisition
Magee, Barry
Investigating unregistered title
Dublin : Bloomsbury Professional, 2012
N72.2.C5

Statutory Instrument
Land purchase acts rules 2012
SI 260/2012

LANDLORD AND TENANT
Enforcement
Pr ivate  Res ident ia l  Tenancy Board 
– Jurisdiction – Interim direction and 
determination order – Jurisdiction to act 
where dispute referred pre-registration 
of  tenancy – Validity of  determination 
order – Civil proceedings brought directing 
appellant comply with interim direction 
– Criminal proceedings initiated for breach 
of  final determination order – Whether 
Board had power to enforce interim direction 
– Whether determination order valid where 
signed by one member only – Whether points 
raised formed basis to prevent criminal 
prosecution – Whether Board jurisdiction to 
act where dispute referred pre-registration – 
Whether Board jurisdiction to initiate criminal 
proceedings where no civil proceedings 
issued – Whether alleged failure to affix seal 
to order affected power to institute criminal 
proceedings – Dillon v Dunne’s Stores Ltd [1966] 
IR 397 applied – Residential Tenancies Act 
2004 (No 27), ss 83, 103, 109, 115, 117, 121, 
123, 124, 126, 173 and 189 – Appeal dismissed 
(191/2007; 425/2010 – SC – 19/7/2011) 
[2011] IESC 28
Canty v Private Residential Tenancies Board

Article
Jordan, Mark
The rented accommodation sector in Ireland: 
increased demand amid regulatory transition 
– housing standards in focus
2012 17 (4) Conveyancing and property law 
journal 42

Statutory Instrument
Residential tenancies act 2004 (prescribed 
form) regulations 2012
SI 162/2012

LEGAL HISTORY
Articles
Keating, Albert
The demise of  Brehon law
2012 (12) Irish law times 184

Green, Alan
The historical evolution of  article 28.3.3° of  
the Irish constitution
XLVII (2012) Irish jurist 117

Hogan, Gerard
The judicial thought and prose of  Mr Justice 
Seamus Henchy
XLVI (2011) Irish jurist 96

LEGAL PROFESSION
Articles
Osborough, W N
The law school’s early professoriate
XLVI (2011) Irish jurist 1

Whyte, Gerry
The legal status of  ‘no foal, no fee’ 
agreements
17(3) 2012 Bar review 61

Lysaght, Charles
The life of  Cecil Lavery
17(4) 2012 Bar review 83

LICENSING
Statutory Instrument
Greyhound race track totalisator (quadlinko) 
jackpot regulations 2012
SI 313/2012

LOCAL GOVERNMENT
Statutory Instruments
Housing and Sustainable Communities 
Agency (establishment) order 2012
SI 264/2012

Local government act 2001 (specified 
council) (Limerick) order 2012
SI 271/2012

Local Government Management Agency 
(establishment) order 2012
SI 290/2012
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Local government (miscellaneous provisions) 
act 2012 (commencement) order 2012
SI 241/2012

Local government (miscellaneous provisions) 
act 2012 (commencement) (no. 3) order 
2012
SI 269/2012

Local government (miscellaneous provisions) 
act 2012 (commencement) (no. 4) order 
2012
SI 287/2012

Local government (miscellaneous provisions) 
act 2012 (commencement) (no. 2) order 
2012
SI 292/2012

Local government services (corporate 
bodies) act 1971 (designation of  bodies) 
order 2012
SI 265/2012

Local government services (corporate 
bodies) act 1971 (transfer of  functions, 
assets and liabilities of  Limerick Northside 
Regeneration Agency) order 2012
SI 278/2012

Local government services (corporate 
bodies) act 1971 (transfer of  functions, 
assets and liabilities of  Limerick Southside 
Regeneration Agency) order 2012
SI 279/2012

Local government services (corporate 
bodies) act 1971 (transfer of  functions of  
the Local Government Computer Services 
Board) order 2012
SI 288/2012

Local government services (corporate 
bodies) act 1971 (transfer of  functions of  the 
Local Government Management Services 
Board) Order 2012
SI 289/2012

Local Government (superannuation) 
(consolidation) (amendment) scheme 2012
SI 291/2012

Local government (tenure of  office of  
managers) (amendment) regulations, 2012
SI 157/2012

MARKETS & FAIRS
Library Acquisition
Cousins, Edward F
Pease and Chitty’s law of  markets and fairs
6th ed
Haywards Heath : Bloomsbury Professional, 
2012
N285.2

MARRIAGE
Tobin, Brian
Law, politics and the child-centric approach 
to marriage in Ireland
XLVII (2012) Irish jurist 210

MEDICAL LAW
Articles
Mills, Simon
Doctor’s duties to third parties – a case of  
fitness to drive
18 (2012) Medico-legal journal of  Ireland 
29

Smyth, Claire-Michelle
Late stage abortion for foetal abnormality and 
euthanasia: two side of  the
same coin? – parts 1 & 2
2012 (16) Irish law times 242 [part 1]
2012 (17) Irish law times 259 [part 2]

Clissmann, Inge
Barrett, Jane
The embryo in vitro after Roche v Roche: 
what protection is now offered?
18 (2012) Medico-legal journal of  Ireland 
13

NEGLIGENCE
Duty of care
Fall – In-patient in psychiatric facility – Patient 
unsteady and complaining of  dizziness 
– Whether one-to-one nursing would have 
prevented fall or otherwise improved patient 
safety – Whether removal of  one-to-one 
nursing was negligent – Definition of  
negligence – Failure to prove causation 
– Dunne v National Maternity Hospital [1989] IR 
91 followed – Claim dismissed (2007/4483P 
– Irvine J – 22/7/2011) [2011] IEHC 305 
Corrigan v Health Service Executive

Medical negligence
Standard of  care – Management of  labour 
– Lack of  ordinary care – Rushed labour 
– Instrumental birth – Obligation to be kept 
reasonably up to date on medical developments 
– Guidelines regarding commonly occurring 
injury – Date of  knowledge – Whether lack 
of  ordinary care – Whether procedures 
in place to deal with injuries – Whether 
fault in hospital management – Whether 
hospital required to have procedures in place 
– Whether proceedings commenced in time 
– Dunne v National Maternity Hospital [1989] IR 
91; Elliott Construction Ltd v Irish Asphalt Ltd 
[2011] IEHC 269, (Unrep, HC, Charleton J, 
25/5/2011); Gough v Neary [2003] 3 IR 92; 
Fortune v McLoughlin [2004] IESC 34, [2004]1 
IR 526; Naessens v Jermyn [2010] IEHC 102, 
(Unrep, HC, Dunne J, 26/3/2010); Spargo 
v North Essex Health Authority [1997] 8 Med 
LR 125 and Halford v Brookes [1991] 1 WLR 
428 considered – Statute of  Limitations Act 
1957 (No 6), s 2(1) – Statute of  Limitations 
(Amendment) Act 1991 (No 18), ss 3 and 5 
– Civil Liability and Courts Act 2004 (No 
31), s 7 – Damages awarded (2008/4355P 
– Charleton J – 20/7/2011) [2011] IEHC 
339 
M(H) v Health Service Executive

Article
McGuire, Gregory
Sticks and stones: trespass to the person and 
the provocative plaintiff
17(3) 2012 Bar review 68

NEIGHBOURS
Library Acquisition
Kelly, Tadgh
Neighbours and the law
Dublin : Clarus Press, 2012
N72.15.C5

NUISANCE
Library Acquisition
N38.8
McCracken, Robert
Statutory nuisance
3rd ed
Haywards Heath : Bloomsbury Professional, 
2012
Jones, Gregory
Pereira, James

PENSIONS
Statutory Instruments
Occupational pension schemes (cross-border) 
(amendment) regulations, 2012
SI 204/2012

Occupational pensions schemes (disclosure 
of  information) (amendment) (no.
3) regulations, 2012
SI 203/2012

Occupational pensions schemes (professional 
guidance) (amendment) regulations, 2012
SI 202/2012

Pension schemes (family law) (amendment) 
regulations 2012
SI 254/2012

Public service pensions (single scheme and 
other provisions) act 2012 (commencement 
of  section 68(b)) order 2012
SI 323/2012

PERSONAL INJURIES
Article
Colville, James
Here’s the science bit – because you’re worth 
it
2012 (July) Law Society Gazette 18

Library Acquisition
Judicial College
Guidelines for the assessment of  general 
damages in personal injury cases
11th ed
Oxford : Oxford University Press, 2012
N38.Z9
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PLANNING & 
ENVIRONMENTAL LAW
Costs
Taxation – Judicial review – Planning – Order 
for recovery of  costs – Whether taxing 
master erred in failing to apply article 10a of  
Environmental Impact Assessment Directive 
85/337/EEC to decision – Whether powers 
of  taxing master limited to assessing and 
determining value of  work done – Whether 
article 10a applied retrospectively to planning 
application – Whether article 10a has direct 
effect – Council Directive 85/337/EEC, 
art 10a – Courts and Courts Officers Act 
1995 (No 31), s 27 – Rules of  the Superior 
Courts 1986 (SI 15/1986), O 99, r 37 – Becker 
v Finanzamt Münster-Innenstadt (Case 8/81) 
[1982] ECR 53; Burgemeester v Holland (Case 
C-81/96) [1998] ECR O-3923 and Friends 
of  the Curragh Environment Ltd. v. An Bord 
Pleanála [2006] IEHC 243, (Unrep, Kelly J, 
14/7/2006) considered – Reliefs refused 
(2004/544JR – Hedigan J – 11/5/2011) 
[2011] IEHC 196
Klohn v An Bord Pleanála 

Development plan
Leave to apply for judicial review – Planning 
– Extension of  time – Principles to be applied 
– Delay in instituting proceedings – Rezoning 
of  land from residential to recreational 
– Mapping error – Land zoning objective 
– Whether decision to redesignate applicant’s 
lands irrational – Public consultation process 
– Whether applicant denied opportunity 
to make submissions on designation of  
land – Whether fair procedures utilised in 
designation of  applicant’s land – Whether 
contrary to natural and constitutional justice 
– O’Keeffe v An Bord Pleanála [1993] 1 IR 39 
and P & F Sharpe Ltd v Dublin City and County 
Manager [1989] IR 701 considered – Planning 
and Development Act 2000 (No30), s 50 
– Certiorari granted (2010/539JR – Hedigan 
J – 10/5/2011) [2011] IEHC 193
McCaughey Developments Ltd v Dundalk Town 
Council 

Judicial review
Delay in seeking leave – Extension of  time 
– Objective bias – Fair procedures – Fairness 
of  public hearing – Independence and 
objectivity of  hearing – Extinguishment of  
public right of  way – Change in proposal 
– De minimis rule – Irrationality – Whether 
process tainted by objective bias – Whether 
correct to await outcome of  process before 
applying for judicial review – Whether delay 
excusable – Whether good reason to extend 
period within which application should have 
been made – Whether decision irrational 
– Malahide Community Council Ltd v Fingal 
County Council [1997] 3 IR 383 and Graves v 
An Bord Pleanála [1997] 3 IR 540 considered 
– Roads Act 1993 (No 14), s 73 – Planning 
and Development Act 2000 (No 30), s 5 
– Rules of  the Superior Courts 1986 (SI 

15/1986), O 84, r 21 – Application dismissed 
(2009/1326JR – Charleton J – 28/7/2011) 
[2011] IEHC 337 
McNulty v Clare County Council

Judicial review
Planning application – Invalidation of  
application – Requirement to give notice 
– Time limit – Application lodged out of  
time – Environmental impact assessment – 
Statutory interpretation – Whether substantial 
grounds – Whether respondent acted ultra vires 
– Whether respondent erred in determining 
notices out of  date – Whether out of  time 
– Whether 14 days included day published 
– Maye v Sligo Borough Council [2007] IEHC 
146, [2007] 4 IR 678; Commission v Belgium 
(Case C-230/00) [2001] ECR I-4591; State 
(Abenglen Properties Ltd) v Dublin Corporation 
[1984] IR 381; McNamara v An Bord Pleanála 
[1995] ILRM 125; Mulhaire v An Bord Pleanála 
[2007] IEHC 478 and McGuiness v Armstrong 
Patents Ltd [1980] IR 289, (Unrep, Birmingham 
J, 31/10/2007) considered – Planning 
and Development Act 2000 (No 30), ss 2, 
34 and 50 – Planning and Development 
(Strategic Infrastructure) Act 2006 (No 27) 
– Interpretation Act 2005 (No 23), s 18(h) 
– Planning and Development Regulations 
2001 (SI 600/2001), art 17(1) – EIA Directive 
85/337 – Leave granted and relief  refused 
(2008/967JR – Hedigan J – 29/7/2011) 
[2011] IESC 324 
Golden v Kerry County Council

Articles
Grist, Berna
Development plans, core strategies and 
planning compensation
2012 Irish planning and environmental law 
journal 77

Ryall, Áine
Environmental law in crisis
2012 Irish planning and environmental law 
journal 70

Ní Chathain, Úna
Section 62 of  the Housing act 1966 and the 
implications of  the decision in Donegan
2012 17 (3) Conveyancing and property law 
journal 54

Statutory Instruments
Air pollution act (marketing, sale, distribution 
and burning of  specified fuels) regulations 
2012
SI 326/2012

Building control (prescribed bodies and 
courses) regulations 2012
SI 341/2012

Domestic waste water treatment systems 
(registration) regulations 2012
SI 220/2012

Dumping at sea (fees) regulations 2012
SI 270/2012

European communities (phytosanitary 
measures) (amendment) regulations 2012
SI 298/2012

Waste  management  ( l andf i l l  l evy ) 
(amendment) regulations 2012
SI 221/2012

Water services acts 2007 and 2012 (domestic 
waste water treatment systems) regulations 
2012
SI 223/2012

Water services (amendment) act 2012 
(commencement) order 2012
SI 219/2012

PRACTICE AND 
PROCEDURE
Contribution
Claim for contribution or indemnity – Breach 
of  contract – Proceedings in relation to 
structural defects in property – Claim 
against construction company – Third 
party notice in relation to engineer set 
aside due to delay – Claim that claim for 
contribution and indemnity sought on 
same basis as third party notice – Whether 
issue of  delay res judicata – Whether facts 
changed – Prejudice to defendant – Whether 
exceptional circumstances existed justifying 
claim for contribution notwithstanding 
setting aside of  third party notice – ECI 
European Chemicals Industries Ltd v Mc Bauchemie 
Muller GmbH [2006] IESC 15, (Unrep, SC, 
14/3/2006) considered – Civil Liability Act 
1961 (No 41), s 27 – Proceedings dismissed 
(2010/6472P – Hedigan J – 28/6/2011) 
[2011] IEHC 258 
Atlantic Distributors Limited v Brennan

Costs
Article 40 application – Applicant successful 
– Applicant seeking costs – Whether 
appropriate for court to measure costs – Rules 
of  the Superior Courts 1986 (SI 15/1986), O 
99 – Order for taxation of  costs in default of  
agreement (2011/948SS – Peart J – 8/7/2011) 
[2011] IEHC 365 
Murphy v Governor of  Cloverhill Prison

Costs
Public procurement – Court finding in 
favour of  respondent – Remedies directive 
– Whether remedies directive silent on issue 
of  costs – Whether exception to general rule 
of  costs following event – Veolia Water UK 
Plc v Fingal County Council (No 2) [2006] IEHC 
240, [2007] 2 IR 81 considered – Rules of  the 
Superior Courts 1986 (SI 15/1986), O 84A, r 
11; O 99, r 1(4) – Council Directive 89/665/
EEC – Council Directive 2007/66/EC 
– Costs awarded to respondent (2011/366JR 
– Birmingham J – 6/7/2011) [2011] IEHC 
387 QDM Capital Ltd v Athlone IT
Revenue application – Costs incurred 
complying with s 908 application – Principle 
that party entitled to costs incurred at behest 
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and for benefit of  another – Conduct of  
respondents – Failure to maintain proper 
records – Necessity of  application on foot of  
conduct by respondents – Court’s discretion 
– Penalties – Public policy – Whether 
respondents entitled to costs – Whether 
disentitled to relief  by reason of  conduct – 
Whether appropriate to penalise respondents 
– Whether other avenue open to applicant 
– O’C (JB) v D(PC) [1985] 1 R 265 considered 
– Taxes Consolidation Act 1997 (No 39), ss. 
257(2) and 908 – Finance Act (No 2), s 207(1) 
– Rules of  the Superior Courts 1986 (SI 
15/1986), O 99 – Appeal dismissed (48/2007 
– SC – 29/7/2011) [2011] IESC 34 
H(G) v I

Costs
Stay – Order for damages and costs – 
Principles to be applied – Whether plaintiff  
entitled to costs – Whether entitled to stay 
– Veolia Water UK plc v Fingal County Council 
(No 2) [2006] IEHC 240, [2007] 2 IR 81; 
Danske Bank A/S trading as National Irish 
Bank v McFadden [2010] IEHC 116, (Unrep, 
Clarke J, 20/4/2010) approved – Rules of  
Superior Courts 1986 (SI 15/1986), O 58 rr 
18 and 19 – Order for costs made in favour 
of  plaintiff  and conditional stay granted 
(2008/4767P – Charleton J – 14/7/2011) 
[2011] IEHC 338
James Elliott Construction Ltd v Irish Asphalt 
Ltd

Costs
Taxation – Jurisdiction to refer solicitor bills 
of  costs – Powers of  Law Society – Possible 
effect of  decision of  Law Society on taxation 
– Bill of  costs sent to defendant – Allegation 
costs not validly due and owing – Complaint 
made to Law Society – Proceedings for 
negligence issued – Whether balance of  
justice favoured refusing order – Whether 
stay on order appropriate – Rules of  the 
Superior Courts 1986 (SI 15/1986), O 99 r 15 
– Attorneys and Solicitors (Ireland) Act 1849 
(12 & 13 Victoria, c 53), ss 2 and 6 – Solicitors 
(Amendment) Act 1994 (No 27), ss 7 and 8 
– Order for referral granted (2010/822SP 
– Laffoy J – 18/7/2011) [2011] IEHC 416
Brooks and Others practising under the style and title 
of  Maples and Calder Solicitors v Woods

Delay
Negligence claim – Date of  knowledge 
– Delay of  26 years in issuing proceedings 
– Delay in executing service – Duty to move 
with expedition – Difficulty with other 
defendants – Balance of  justice – Prejudice 
– Discretion to strike out – Inherent duty 
to strike out – Effective administration of  
justice – Fairness of  procedures – Right 
to hearing within reasonable time – Public 
interest – Whether delay inordinate and 
inexcusable – Whether prejudice to defendant 
necessary – MacH(J) v M(J) [2004] IEHC 
112, [2004] 3 IR 385 and McBrearty v North 
Western Health Board [2010] IESC 27, (Unrep, 

SC, 10/5/2010) followed – Kilcoyne v Westport 
Textiles Ltd [2006] IEHC 256, (Unrep, 
Finnegan P, 26/7/2006); Dunne v PJ Whyte 
Construction Ltd [1989] ILRM 803; Primor plc v 
Stokes Kennedy Crowley [1996] 2 IR 459; Sheehan 
v Amond [1982] IR 235; O’Domhnaill v Merrick 
[1984] IR 151; Rainsford v Limerick Corporation 
[1995] 2 ILRM 561; Toal v Duignam (No 1) 
[1991] ILRM 135; Toal v Duignam (No 2) [1991] 
ILRM 140; Byrne v Minister for Defence [2005] 
IEHC 147, [2005] 1 IR 577; Kelly v O’Leary 
[2001] 2 IR 526; O’Connor v Neurendale Ltd 
[2010] IEHC 387, (Unrep, HC, Hogan J, 
22/10/2010); Gilroy v Flynn [2004], IESC 98, 
[2005] 1 ILRM 290 and McFarlane v Ireland 
[2010] ECHR 1272 considered – Statute of  
Limitations (Amendment) Act 1991 (No 
18), s 2 – Companies Act 1963 (No 33), s 
310 – Civil Liability Act 1961 (No 41), s 62 
– Constitution of  Ireland 1937, Art 34.1 
– European Convention on Human Rights, 
art 6 – Application granted (2000/10718P 
– Hogan J – 18/01/2011) [2011] IEHC 11 
Donnellan v Westport Textiles Ltd

Discovery
Discovery in l it igation conducted in 
Commercial List – Relevance – Necessity 
– Proportionality – Benefits of  interrogatories 
– Whether information can be obtained 
by less expensive and less time consuming 
method – Importance of  utilisation of  facility 
of  interrogatories – Claim for summary 
judgment adjourned to plenary hearing – 
Counterclaim – Alleged deceit and fraudulent 
misrepresentation – Request for discovery 
– Appropriateness of  interrogatories – 
Unsatisfactory proposal to make discovery 
of  documents upon which respondent will 
rely – Entitlement of  applicant to full picture 
rather than edited version – Ryanair v Aer 
Rianta pt [2003] 4 IR 264; Framus Ltd v CRH 
plc [2004] 2 IR 20 and Northern Bank Finance 
v Charlton [1979] IR 149 considered – Rules 
of  the Superior Courts 1986 (SI 15/1986), O 
31 r 12 – Order for discovery with directions 
regarding interrogatories (2010/4996S – Kelly 
J – 14/4/2011) [2011] IEHC 140 Anglo Irish 
Bank Corporation Limited v Browne

Discovery
Patent infringement suit – Divisional patent in 
suit – Discoverability of  material concerning 
parent patent – Commercial List – Relevance 
– Necessity – Onus on moving party – 
Proportionality – Whether information can 
be obtained by less expensive and less time 
consuming method – Interrogatories or 
notices to admit facts – Difference between 
discoverability and admissibility – Relationship 
between parent patent and divisional patent 
– Discovery relevant and necessary as leading 
to line of  inquiry – Difference between line 
of  inquiry application and fishing expedition 
– Ryanair v Aer Rianta Cpt [2003] 4 IR 264; 
Framus Ltd v CRH Plc [2004] 2 IR 20; Anglo Irish 
Bank Corporation Limited v Browne [2011] IEHC 
40, (Unrep, Kelly J, 14/4/2011); Schneider 
(Europe) GmbH v Conor Medsystems Ireland Ltd 

[2007] IEHC 63, (Unrep, Finlay Geoghegan 
J, 2/2/2007); Medinol Limited v Abbott (Ireland) 
[2010] IEHC 6, (Unrep, Finlay Geoghegan J, 
19/1/2010); Medtronic Inc v Guidant Corporation 
[2007] IEHC 37, (Unrep, Kelly J, 23/2/2007); 
Peruvian Guano [1882] 11 QB 55; Vickers Plc 
v Horsell Graphic Industries Ltd [1988] RPC 
421; Eli Lilly & Company v Apotex Inc [2006] 
4 FCR 104; Napp Pharmaceutical Holdings 
Limited v Ratiopharm GmbH [2009] EWCA 
(Civ) 252; Ranbaxy Laboratories Ltd v Warner 
Lambert Company [2005] IESC 81, (Unrep, 
SC, 2/12/2005) considered – Rules of  the 
Superior Courts 1986 (SI 15/1986), O 31 r 12 
– Order for discovery granted (2010/7635P & 
2010/265COM – Kelly J – 5/5/2011) [2011] 
IEHC 159 
Astrazeneca AB v Pinewood Laboratories Limited

Dismissal of claim 
Cause of  action – Whether reasonable cause 
of  action – Inherent jurisdiction of  court to 
strike out proceedings where no reasonable 
prospect of  success or action bound to fail 
– Principles to be applied – Fisheries law 
– Claim for compensation owing to ban on 
drift net fishing for tuna – Whether claim 
justiciable in Irish court – Whether existence 
of  cause of  action based on legitimate 
expectation– Whether conflict of  evidence 
– Whether defendants made out clear case 
that plaintiffs’ claim must fail – Whether 
plaintiffs claim entirely devoid of  merit and 
must fail – Rules of  the Superior Courts 1986 
(SI 15/1986), O 19, r 28 – Webb v Ireland [1988] 
IR 353; Lett & Co Ltd v Wexford Corporation 
[2007] IEHC 195 (Unrep, HC, 23/5/2007); 
Aer Rianta cpt v Ryanair Ltd [2004] 1 IR 506 
and Barry v Buckley [1981] IR 306 considered – 
Application dismissed (2007/9273P – Laffoy 
J – 15/4/2011) [2011] IEHC 187 
Kennedy v Minister for Agriculture, Fisheries and 
Food

Judgment
Default of  defence – Set aside judgment 
Appeal against refusal – Unless orders -
Whether requirement of  special circumstances 
to exist at time of  default – Whether 
obligation to move expeditiously to set 
aside judgment – Time limit for applying 
to set aside judgment in default – Whether 
threshold under O 27 r 14(2) RSC higher 
than under old Rules – Effect of  art 6 of  
European Convention on Human Rights 
– Whether Court has discretion to refuse 
relief  – Whether defence on merits of  case 
must be shown – Rules of  the Superior 
Courts 1986 (SI 15/1986), O 27, r 14(2) 
– European Convention on Human Rights, 
art 6 – European Convention on Human 
Rights Act 2003, (No 20) ss 2 & 4 – Martin 
v Moy Contractors (Unrep, SC, 11/2/1999) 
approved – Appeal refused (66/2009 – SC 
– 28/7/2011) [2011] IESC 33 
McGuinn v Commissioner of  An Garda Síochána
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Limitation of actions
Claims for psychiatric injuries and nervous 
shock – Road traffic accident involving children 
– Whether actions barred – Applicable date of  
knowledge – Test – Whether plaintiffs knew or 
ought to have known from facts ascertainable 
that significant injury suffered – Failure to 
seek medical assistance until after attendance 
with solicitor – Prior history of  depressive 
symptoms – Awareness of  opportunities for 
treatment – Byrne v Hudson [2007] IESC 53, 
[2008] 3 IR 106; Bolger v O’Brien [1999] 2 IR 
432 and Whitely v Minister for Defence [1998] 4 
IR 442 considered – Statute of  Limitations 
(Amendment) Act 1991 (No 18), s 3 – Rules 
of  the Superior Courts 1986 (SI 15/1986), 
O 84 r 21 – Claims dismissed (2008/8087P, 
2009/1669P & 2009/1670P – McGovern J 
– 28/6/2011) [2011] IEHC 260 
McCoy v Keating

Locus standi
Judicial review – Registration of  assignment 
of  leasehold interest – Certiorari – Whether 
applicant had locus standi to take proceedings – 
Whether claim within scope of  judicial review 
– Delay in seeking relief  – Whether more 
appropriate remedy available – Application 
refused (2011/380 JR – Kearns P – 9/8/2011) 
[2011] IEHC 320 
Murphy v Registry of  Deeds

Stay
Order of  High Court – Appeal to Supreme 
Court – Delay in Supreme Appeals – Whether 
just to ask plaintiffs to wait up to three years 
to be vindicated – Redmond v Ireland [1992] 2 
IR 362 and Hay v O’Grady [1992] 1 IR 210 
considered – Stay refused (2005/3590P – 
McMahon J – 1/03/2011) [2011] IEHC 96 
Victory v Galhoy Inns Ltd

Strike out
Delay in prosecution – Attitude of  courts to 
delay – Whether prejudice caused by delay 
– Whether balance of  justice in favour of  
striking out proceedings – Gilroy v Flynn 
[2004] IESC 98, [2005] 1 ILRM 290 applied 
– Mulcahy v Coras Iompair Éireann [2011] IEHC 
292, (Unrep, Peart J, 13/7/2011) approved 
– Rainsford v Limerick Corporation [1995] 2 
ILRM 561; Primor plc v Stokes Kennedy Crowley 
[1996] 2 IR 459 considered – European 
Convention on Human Rights Act 2003 (No 
20) – European Convention on Human Rights 
1950 – Proceedings struck out (2001/15031P 
– Peart J – 14/7/2011) [2011] IEHC 293
Fahy v Scanlon

Summary judgment
Leave to defend –Test to be applied – Bona fida 
defence – Arguable defence – Debt recovery 
by credit institution against guarantors 
– Whether fundamental change in nature of  
guarantee – Vitiation of  guarantee by reason 
of  fraud – AerRianta cpt v Ryanair Ltd [2001] 
4 IR 607, Danske Bank v Durkan New Homes 

[2010] IESC 22 (Unrep, SC, 22/4/2010), 
Holme v Brunskill (1878) 3 QBD 495, Anglo 
Irish Bank Corporation plc v McGrath [2006] 
IEHC 78 (Unrep, Kelly J, 21/12/2005) and 
Egbert v Northern Crown Bank [1918] AC 903 
considered – Summary judgment refused; 
defendant established arguable defence 
(2010/1294S – Hogan J – 19/5/2011) [2011] 
IEHC 206
ACC Bank plc v McCann

Summons
Renewal – Approach of  court – Obligation 
of  reasonable expedition – Delay in serving 
summons – Whether inordinate – Whether 
defendant prejudiced – Whether good reason 
to renew – Factor to be considered – Whether 
prejudice relevant consideration – Gilroy v 
Flynn [2004] IESC 98, [2005] 1 ILRM 290 
applied – Stephens v Paul Flynn Ltd [2005] IEHC 
148, (Unrep, Clarke J, 28/4/2005); Doyle v 
Gibney [2011] IEHC 10, [2012] 1 ILRM 194 
approved – Rules of  the Superior Courts 1986 
(SI 15/1986), O 8, rr 1 and 2 – Application 
to renew refused (2004/707P – Peart J 
– 14/7/2011) [2011] IEHC 292
Mulcahy v Coras Iompair Éireann 

Statutory Instruments
Circuit court rules (employment equality) 
2012
SI 284/2012

District Court (days and hours) (August 
sittings) order 2012
SI 268/2012

District court (domestic violence) rules 
2012
SI 286/2012

District court (service) rules 2012
SI 285/2012

PRISONS
Prisoner
Transfer between prisons – Applicant 
sentenced under section repealed post-
offences – Whether conviction invalid – 
Whether applicant appeared before trial judge 
in respect of  charges in Bill of  Indictment 
– Complaint warrant of  conviction included 
order not made by trial judge – Whether 
relevant to question of  validity of  detention 
– Appropriate forum to raise such complaint 
– Whether detention invalid – Criminal Justice 
Administration Act 1914 (4 & 5 Geo V), c 58 
– Criminal Law Amendment Act 1935 (No 6), 
s 6 – Criminal Law (Rape) Act 1981 (No 10), 
ss 10 and 13 – Constitution of  Ireland 1937, 
Article 40.2 – Release refused (2011/1246SS 
– Irvine J – 18/7/2011) [2011] IEHC 295
Brady v Governor of  The Midlands Prison

Articles
Rogan, Mary
Dealing with overcrowding in prisons: 

contrasting judicial approaches from the USA 
and Ireland
XLVII (2012) Irish jurist 195

Biehler, Hilary
Joining a defendant in proceedings – time 
bar issues
2012 (15) Irish law times 227

Bailey, Ian K
The rise and fall of  penal welfarism – parts 
I & 2
2012 (13) Irish law times 197 (Part I)
2012 (14) Irish law times 213 (Part II)

Statutory Instrument
Direction under section 18(1) of  Prisons 
act 2007
SI 240/2012

PROFESSIONS
Medical
Professional misconduct – Disciplinary 
inquiry – Fair hearing – Delay of  14 years 
in making complaint – Whether substantial 
unfairness in allowing matter proceed to full 
rehearing – Medical Practitioners Act 2007 
(No 25) , s 75 – Appeal allowed (2011/87SP 
– Kearns P – 19/7/2011) [2011] IEHC 352
Dr T v Medical Council 

Solicitors
Appeal against financial ombudsman – 
Whether significant error or series of  errors 
– Title deeds not provided to bank by solicitor 
– Failure of  bank to notify plaintiffs of  non-
provision of  title deeds – Extent of  bank’s 
duty of  care to customers – Redress from 
law society limited to five years after service 
provided – Whether egregious behaviour 
by solicitors – Whether bank had duty 
to go behind solicitor client relationship 
and communicate directly with clients 
– Whether evidence that sale fell through 
due to problems with title deeds – Ulster 
Bank v Financial Services Ombudsman (Unrep, 
Finnegan P, 1/11/2006) [2006] IEHC 323, 
Orange v Director of  Telecommunications [2000] 4 
IR 159 and ACC Bank PLC v Fairlee Properties 
Ltd [2009] IEHC 45 followed – Central Bank 
Act 1942 (No 22), ss 57 – Appeal refused 
(2011/15MCA – Hedigan J – 20/7/2011) 
[2011] IEHC 299 
Clark v Financial Ombudsman

Solicitors
Lien – Arbitrator’s award – Whether 
precondition that costs be taxed – Whether 
making of  charging order under s3 merely 
declares right to charge – Whether entitled 
to party to party or solicitor to client costs 
– Legal Practitioners (Ireland) Act 1876 s 3; 
Arbitration Act 1954 (No 26), s 32; Arbitration 
Act 2010 (No 1), s 4 – Application allowed 
(2010/120 MCA – Laffoy – 25/7/2011) 
[2011] IEHC 317 
J & G McGowan Roofing v Manley
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PROPERTY
Library Acquisition
Woods, Una
Property and trust law in Ireland
Netherlands : Kluwer Law International, 
2012
N50.C5

REAL PROPERTY
Library Acquisition
Harpum, Charles
Bridge, Stuart
Dixon, Martin
Megarry, Sir, Robert E
Wade, Sir, Henry William Rawson
The law of  real property
8th ed
London : Thomson Sweet & Maxwell, 2012
N60

RESTITUTION
Library Acquisition
Lodder, Andrew
Enrichment in the law of  unjust enrichment 
and restitution
Oxford : Hart Publishing, 2012
N20.2

ROAD TRAFFIC
Statutory Instruments
Road safety authority (commercial vehicle 
roadworthiness) act 2012 (part 1 and section 
28) (commencement) order 2012
SI 314/2012

Road traffic act 2002 (commencement of  
certain provisions) (penalty points) order 
2012
SI 296/2012

Road traffic act 2006 (part commencement 
section 16(2)(e)) (penalty points) order 
2012
SI 295/2012

Road traff ic act  2010 (sect ion 48) 
(commencement) order 2012
SI 293/2012

Road traffic acts 1961 to 2011 (fixed charge 
offences) regulations 2012
SI 294/2012

Road traff ic  ( l icensing of  dr ivers) 
(amendment) regulations 2012
SI 330/2012

Road traffic (signs) (amendment) regulations 
2012
SI 331/2012

Road traffic (traffic and parking) (amendment) 
(no. 2) regulations 2012
SI 332/2012

SALE OF GOODS
Article
White, Fidelma
The meaning of  “merchantable quality”: 
James Elliot Construction Ltd v
Irish Asphalt Ltd
XLVII (2012) Irish jurist 225

SHIPPING
Statutory Instruments
Merchant shipping (fees) (amendment) order 
2012
SI 336/2012

SOCIAL WELFARE
Article
Smith, Olivia
How far from “right to care”? Reconciling care 
work and labour market work in Ireland
XLVII (2012) Irish jurist 143

Statutory Instruments
Election of  members for appointment to 
the Social Workers Registration Board bye-
law 2012
SI 174/2012

Social welfare and pensions act 2012 (Section 
12) (Commencement Order) 2012
SI 206/2012

Social welfare and pensions act 2012 
(sections 9 and 16) (commencement) order 
2012
SI 230/2012

Social welfare (consolidated claims, payments 
and control) (amendment) (No.6) (qualified 
child increase) regulations 2012
SI 218/2012

Social welfare (consolidated claims, payments 
and control) (amendment) (no. 7) (proving 
unemployment) regulations 2012
SI 250/2012

Social welfare (consolidated claims, payments 
and control) (amendment) (no. 8) (reduced 
rates) regulations 2012
SI 321/2012

Social welfare (consolidated contributions 
and insurability) (amendment) regulations 
2012
SI 229/2012

Social welfare (employers’ pay-related social 
insurance exemption scheme) regulations 
2012
SI 333/2012

SPECIFIC PERFORMANCE
Library Acquisition
Buckley, Niall
O’Neill, Bairbre
Conroy, Brian

Specific performance in Ireland
Dublin : Bloomsbury Professional, 2012
N231.C5

SPORT
Article
O’Connor, Brendan
Are the IRFU rules on limiting the number 
of  foreign players legal? – an examination of  
national and EU law measures
2012 (13) Irish law times 194

Fenelon, Larry
Let the games begin
2012 (July) Law Society Gazette 20

Statutory Instruments
National sports campus development 
authority act 2006 (form of  vesting order) 
regulations 2012
SI 307/2012

National sports campus development 
authority act 2006 (vesting) order 2012
SI 319/2012

STATUTORY 
INTERPRETATION
Construction
Energy regulation – Emission trading 
allowances – Bidding in – Cost reflective 
bidding – Electricity generation licence 
– Proper interpretation of  licence – Judicial 
deference – Standard of  review – Correctness 
– Irrationality – Legislator’s intent – Whether 
standard of  review was “correctness” – 
Whether respondent wrong in interpretation 
of  licence – Whether court should defer 
to respondent’s interpretation – Whether 
“bidding in” price included levy – Whether 
levy had opportunity cost – O’Keeffe v An 
Bord Pleanála [1993] 1 IR 39; Readymix 
(Éire) Ltd v Dublin County Council (Unrep, 
SC, 30/07/1974); Tennyson v Dun Laoghaire 
Corporation [1991] 2 IR 527; Gregory v Dun 
Laoghaire Rathdown County Council (Unrep, SC, 
28/07/1997); Kenny v Dublin City Council [2009] 
IESC 19, (Unrep, SC, 5/03/2009); R v Director 
General of  Electricity Supply Dispersal Prisons 
(TLR, 18/12/1995); Boland v An Bord Pleanála 
[1996] 3 IR 435; Analog Devices BV v Zurich 
Insurance Company [2005] IESC 12, [2005] 1 
IR 274 and Danske Bank A/S (t/a National 
Irish Bank) v McFadden [2010] IEHC 116, 
(Unrep, Clarke J, 20/04/2010) considered 
– Electricity Regulation (Amendment) 
(Carbon Revenue Levy) Act 2010 (No 13) 
– Electricity Regulation (Amendment) 
(Single Electricity Market) Act 2007 (No 5), 
ss 4, 7, 9, 10, 19 – Energy (Miscellaneous 
Provisions) Act 2006 (No 40) – Electricity 
Regulation Act 1999 (No 23), ss 1A, 8, 9, 14, 
23, 24, 25 and 40 – European Communities 
(Greenhouse Gas Emissions Trading) 
Regulations 2004 (SI 437/2004) – Directive 
2003/87/EC, art 10 – Directive 2009/29/EC, 
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art 3 – Applications dismissed (2010/1484JR 
– Clarke J – 9/6/2011) [2011] IEHC 266 
Viridian Power Ltd v Commission for Energy 
Regulation

SUCCESSION
Article
Keating, Albert
Wills made in contemplation of  marriage or 
civil partnership
2012 17 (3) Conveyancing and property law 
journal 49

TAXATION
Library Acquisitions
Doyle, Mark
Capital gains tax: a practitioners guide: finance 
act 2012
Dublin : Institute of  Chartered Accountants 
in Ireland, 2012
M337.15.C5

Maguire, Tom
Direct tax acts: finance act 2012
16th ed
Dublin : Irish Tax Institute, 2012
M335.C5

Bradley, Marie
Cuddigan, John
Fennell, David
Mitchell, Frank
FINAK 2011: the guide to finance act 2011
25th ed
Dublin : Irish Taxation Institute, 2011
M331.C5

Cassidy, Breen
Reade, Maria
Law of  value-added tax: finance act 2012
13th ed
Dublin : Irish Taxation Institute, 2012
M337.45.C5

McAvoy & Associates: Irish income tax 
2012
2012 ed
Dublin : Bloomsbury Professional, 2012
Judge, Norman E
McAvoy and Associates
M337.11.C5

Bradley, John A
PRSI, levies and the universal social charge: 
social welfare and pensions
legislation 2005-2012: finance act 2012
13th ed
Dublin : Irish Taxation Institute, 2012
M336.93.C5

Bradford, Sarah
Airs, Graham
Aquerreta, Carmen
Simon’s direct tax service finance act 
handbook 2012
London : LexisNexis UK, 2012
M335

Davies, Rhianon
Rudling, David
Tolley’s value added tax 2012-13
2nd ed
London : LexisNexis Tolley, 2012
M337.45

Gunn, Malcolm
Tolley’s inheritance tax 2012-13
2012-13
London : LexisNexis, 2012
M337.33

O’Hanlon, Finola
McCleane, Jim
The taxation of  capital gains: finance act 
2012
22nd ed
Dublin : Irish Taxation Institute, 2012
M337.15.C5

Whelan, Joanne
Williams, Ann
The taxation of  gifts and inheritances, finance 
act 2012
1st ed
Dublin : Irish Taxation Institute, 2012
M337.33.C5

Walton, Kevin
Tolley’s capital gains tax 2012-13
2012-13 ed.
London : LexisNexis, 2012
M337.15

Amin, Mohammed
Harper, Lisa-Jane
Tolley’s corporation tax 2012-13
2012-13
London : LexisNexis, 2012
M337.2

Smailes, David
Tolley’s income tax 2012-13
97th ed
London : LexisNexis, 2012
M337.11

Martyn, Joe
Reck, Paul
Cooney, Terry
Taxation summary: finance act 2012
36th ed
Dublin : Irish Taxation Institute, 2012
M335.C5

Feeney, Michael
Taxation of  companies 2012
Dublin : Bloomsbury Professional, 2012
M337.2.C5

Statutory Instruments
Income tax (employments) regulations 2012
SI 253/2012

Mineral oil tax regulations 2012
SI 231/2012

Returns of  payment transactions by payment 
settlers (merchant acquirers)
regulations 2012
SI 324/2012

Stamp duty (e-stamping of  instruments) 

(amendment) regulations 2012
SI 233/2012

Stamp duty (e-stamping of  instruments and 
self-assessment) regulations 2012
SI 234/2012

Tax returns and payments (mandatory 
electronic filing and payment of  tax) 
regulations 2012
SI 156/2012

Taxes consolidation act 1997 (section 
960EA) (payment of  tax by credit card via 
internet) regulations 2012
SI 255/2012

Value-added tax (refund of  tax) (touring 
coaches) order 2012
SI 266/2012

TRANSPORT
Statutory Instruments
Railway procurement agency(conferral of  
additional functions) order 2012
SI 200/2012

Railway safety act 2005 (section 26) levy 
order 2012
SI 172/2012

Transport act 1950 (compulsory acquisition 
of  land and closure of  railway level crossing) 
order 2012
SI 277/2012

At A Glance
European Directives implemented 
into Irish Law up 12th October 2012
European communities act, 1972 (environment 
specifications for petrol, diesel fuels and gas 
oils for use by non-road mobile machinery, 
including inland waterways vessels, agricultural 
and forestry tractors, and recreational craft) 
(amendment) regulations 2012
(DIR/2011-63, DIR/98-70 [DIR/1998-70])
SI 176/2012

European Communities (animal remedies) 
(amendment) regulations 2012
(DIR/2001-82, REG/470-2009) 
SI 262/2012

European Communities (audiovisual media 
services) (amendment) regulations 2012
(DIR/89-552 [DIR/1989-552], DIR/2007-
65)
SI 247/2012

European Communities (bluetongue) 
(amendment) regulations 2012
(DIR/2012-5, REG/456-2012)
SI 242/2012

European Communities (cereal seed) 
(amendment) regulations 2012
(DIR/2012-1)
SI 179/2012
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E u r o p e a n  C o m mu n i t i e s  ( c e r t a i n 
contaminants in foodstuffs) (amendment)
regulations 2012
(REG/1881-2006 ,  REG/420-2011 , 
R E G / 8 3 5 - 2 0 1 1 ,  R E G / 1 2 5 8 - 2 0 1 1 , 
REG/1259-2011, REG/333-2007, REG/836-
2011, REG/252-2012)
SI 276/2012

European Communities (conservation 
of  wild birds (Blackwater Callows special 
protection area 004094)) regulations 2012
DIR/2009-147, DIR/92-43 [DIR/1992-
43])
SI 191/2012

European Communities (conservation of  
wild birds (Castlemaine Harbour special 
protection area 004029)) regulations 2012
(DIR/2009-147, DIR/92-43 [DIR/1992-
43])
SI 244/2012

European Communities (conservation of  
wild birds (Dundalk Bay special protection 
area 0040261)) regulations 2012
(DIR/2009-147) (DIR/1992-43) (DIR/2003-
105)
SI 310/2012

European Communities (conservation of  
wild birds (High Island, Inishshark and 
Davillaun special protection area 004144)) 
regulations 2012
(DIR/2009-147, DIR/92-43 [DIR/1992-
43])
SI 192/2012

European Communities (conservation of  
wild birds (Howth Head special protection 
area 004113)) regulations 2012
(DIR/2009-147, DIR/92-43 [DIR/1992-
43])
SI 185/2012

European Communities (conservation 
of  wild birds (Rahasane Turlough special 
protection area 004089)) regulations 2012
(DIR/2009-147) (DIR/1992-43)
SI 311/2012

European Communities (conservation of  
wild birds (River Nore special protection 
area 004233)) regulations 2012
(DIR/2009-147, DIR/92-43 [DIR/1992-
43])
SI 193/2012

European Communities (conservation of  
wild birds (Slieve Bloom mountains special 
protection area 004160)) regulations 2012
(DIR/2009-147, DIR/92-43 [DIR/1992-
43])
SI 184/2012

European Communities (conservation of  
wild birds (Slyne Head to Ardmore Point 
Islands special protection area 004159)) 
regulations 2012
(DIR/2009-147, DIR/92-43 [DIR/1992-
43])
SI 177/2012

European Communities (conservation 
of  wild birds (Tacumshin Lake special 
protection area 004092))
(DIR/2009-147, DIR/92-43 [DIR/1992-
43])
SI 178/2012

European Communities (conservation 
of  wild birds (Trawbreaga Bay special 
protection area 004034)) regulations 2012
(DIR/2009-147, DIR/92-43 [DIR/1992-
43])
SI 261/2012

European Communities (conservation of  
wild birds (Wexford Harbour and Slobs 
special protection area 004076)) regulations 
2012
(DIR/2009-147, DIR/92-43 [DIR/1992-
43])
SI 194/2012

European Communities (control of  animals 
remedies and their residues) (amendment) 
regulations 2012
(REG/470-2009, REG/37-2010, REG/758-
2010, REG/759-2010, REG/461-2010, 
REG/890-2010, REG/914-2010, REG362-
2011, REG/363-2011, REG/84-2012, 
REG/85-2012, REG/86-2012, REG/107-
2012, REG/122-2012, REG/123-2012, 
REG/201-2012, REG/202-2012, REG/221-
2012
SI 263/2012

European Communities (control of  
organisms harmful to plants and plant 
products) (amendment) (no. 2) regulations 
2012
(DIR/2012-270)
SI 297/2012

European Communities (control of  trade 
in goods that may be used for torture) 
(amendment) regulations 2012
(REG/1236-2005, REG/1352-2011)
SI 339/2012

European Communities environmental 
objectives (surface waters) (amendment) 
regulations 2012
(DIR/2006-11, DIR/2000-60, DIR/2008-
105)
SI 327/2012

European Communities (exemption 
from value-added tax on the permanent 
importation of  certain goods) regulations 
2012
(DIR/2009-132)
SI 267/2012

European Communities (food and feed 
hygiene) (amendment) regulations 2012
(DIR/2002-32, REG/1788-2002, REG/852-
2004, REG/853-2004, REG/854-2004, 
REG/882-2004, REG/183-2005, REG/2073-
2005, REG/2074-2005; REG/2075-2005
SI 164/2012

European Communities (in vitro diagnostic 
medical devices) (amendment) regulations, 

2012
(DIR/98-79 [DIR/1998-79], DIR/2011-
100)
SI 207/2012

E u r o p e a n  C o m m u n i t i e s  ( i n t r a -
community transfers of  defence related 
products)(amendment) regulations 2012
(DIR/2012-10)
SI 309/2012

European Communities (marine equipment) 
(amendment) regulations 2012
EA European Communities act, 1972 s3 
(DIR/96-98 [DIR/1996-98], DIR/2011-75)
SI 257/2012

European Communities (national emissions 
ceiling) (amendment) regulations 2012
(DIR/2001-81)
SI 303/2012

European Communities (natural habitats 
and birds) (sea-fisheries) (amendment) 
regulations 2012
(DIR/2009-147, DIR/92-43 [DIR/1992-
43])
SI 237/2012

European Communities (official controls 
on the import of  food of  non-animal origin 
for pesticide residues) (amendment) (no. 2) 
regulations 2012
(REG/294-2012)
SI 213/2012

European Communities (official controls 
on the import of  food of  non-animal origin 
for pesticide residues) (amendment) (no. 3) 
regulations2012
(REG/514-2012)
SI 245/2012

European Communities (official controls on 
the import of  food of  non-animal origin) 
(amendment) (no. 2) regulations 2012
(REG/514-2012)
SI 248/2012

European Communities (pesticide residues) 
(amendment) regulations 2012
EA European Communities act, 1972 s3 
(REG/508-2011, REG/520-2011,
REG/524-2011, REG/559-2011, REG/812-
2011, REG/813-2011, REG/978-2011,
REG/270-2012, REG/322-2012, REG/441-
2012)
SI 212/2012

European Communities (phytosanitary 
measures) (brown rot in Egypt) regulations 
2012
(DEC/2011-787)
SI 211/2012

European Communities (plant protection 
products) regulations 2012
(REG/1107-2009, REG/656-2011)
SI 159/2012

European Union (accounts) regulations 
2012
(DIR-1978-660)
SI 304/2012
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European Union (a i r  t ra f f ic  f low 
management) regulations 2012
(REG/255-2010)
SI 175/2012

European Union (energy performance of  
buildings) regulations 2012
(DIR/2010-31)
SI 243/2012

European Union (environmental impact 
assessment and habitats) regulations 2012
(DIR/2011-92, DIR/1992-43, DIR/2006-
105)
SI 246/2012

European Union (environmental impact 
assessment) (integrated pollution prevention 
and control) regulations 2012
(DIR/2011-92)
SI 282/2012

European Union (environmental impact 
assessment of  proposed demolition of  
national monuments) regulations 2012
(DIR/2011-92)
SI 249/2012

European Union (environmental impact 
assessment) (waste) regulations 2012
(DIR/2011-92)
SI 283/2012

European Union (labelling of  tyres) (fuel 
efficiency) regulations 2012
(REG/1222-2009)
SI 342/2012

European Union (markets in financial 
instruments) (amendment) regulations
2012
(DIR/2010-78)
SI 299/2012

European Union (quality and safety of  
human organs intended for transplantation) 
regulations 2012
(DIR/2010-53)
SI 325/2012

European Union (restrictive measures 
against Iran) regulations 2012
(REG/267-2012, REG/350-2012)
SI 338/2012

European Union (restrictive measures) 
(Belarus) regulations 2012
REG/558-2011, REG/765-2006)
SI 165/2012

European Union (restrictive measures) 
(Syria) regulations 2012
(REG/36-2012, REG/55-2012, REG/168-
2012)
SI 153/2012

European Union (short selling) regulations 
2012
(REG/236-2012)
SI 340/2012

European Union (undertakings for collective 
investment in transferable securities) 
(amendment) regulations 2012
(DIR/2010-78)

SI 300/2012

Limitation of  emissions of  volatile organic 
compounds due to the use of  organic 
solvents in certain paints, varnishes and 
vehicle refinishing products (amendment) 
regulations 2012
(DIR/2010-79)
SI 186/2012

Medicinal products (control of  placing on 
the market) (amendment) regulations 2012
(DIR/2008-29, DIR/2009-53, DIR/2010-84, 
REG/1235-2010)
SI 272/2012

Medicinal products (control of  wholesale 
distribution) (amendment) regulations 
2012
(DIR/2008-29, DIR/2009-53, DIR/2010-
84)
SI 274/2012

Prospectus (directive 2003/71/EC) 
(amendment) regulations 2012
(DIR/2003-71, DIR/2010-73)
SI 239/2012

Transparency (directive 2004/109/EC) 
(amendment) regulations 2012
(DIR/2004-109, DIR/2010-73)
SI 238/2012

ACTS OF THE 
OIREACHTAS as at 12th 
October 2012
31st Dáil & 24th Seanad
Information compiled by Clare 
O’Dwyer, Law Library, Four Courts.

1/2012	 Patents (Amendment) Act 
2012
Signed 01/02/2012 

2/2012	 Water Services (Amendment) 
Act 2012 
Signed 02/02/2012

3/2012	 E n e r g y  ( M i s c e l l a n e o u s 
Provisions) Act 2012
Signed 25/02/2012 (Only 
available electronically)

4/2012	 Health (Provision of  General 
Practitioner Services) Act 
2012
Signed 28/02/2012 

5/2012	 Bretton Woods Agreements 
(Amendment) Act 2012
Signed 05/03/2012 

6/2012	 Euro Area Loan Faci l i ty 
(Amendment) Act 2012
Signed  09/03/2012(Only 
available electronically)

7/2012	 Jurisdiction of  Courts and 
Enforcement of  Judgments 
(Amendment) Act 2012
Signed 10/03/2012 

8/2012	 Clotting Factor Concentrates 
and Other Biological Products 
Act 2012 
Signed 27/03/2012 (Only 
available electronically)

9/2012	 Finance Act 2012
Signed 31/03/2012 (Only 
available electronically)

10/2012	 Motor Vehicle (Duties and 
Licences) Act 2012
Signed 02/04/2012 (Only 
available electronically)

11/2012	 Criminal Justice (Female Genital 
Mutilation) Act 2012 
Signed 02/04/2012 

12/2012	 Social Welfare and Pensions Act 
2012 
Signed 01/05/2012 

13/2012	 Protection of  Employees 
(Temporary Agency Work) Act 
2012 
Signed 16/05/2012 (Only 
available electronically)

14/2012	 Education (Amendment) Act 
2012 
Signed 23/05/2012 (Only 
available electronically)

15/2012	 Electricity Regulation (Carbon 
Revenue Levy) (Amendment) 
Act 2012 
Signed 25/05/2012 

16/2012	 Ro a d  S a f e t y  Au t h o r i t y 
( C o m m e r c i a l  Ve h i c l e 
Roadworthiness) Act 2012 
Signed 30/05/2012 (Only 
available electronically)

17/2012	 L o c a l  G o v e r n m e n t 
(Miscellaneous Provisions) Act 
2012 
Signed 08/06/2012  (Only 
available electronically)

18/2012	 Competition (Amendment) Act 
2012 
Signed 20/06/2012 (Only 
available electronically)

20/2012	 European Stability Mechanism 
Act 2012 
Signed 03/07/2012
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21/2012	 E u r o p e a n  C o m mu n i t i e s 
(Amendment) Act 2012 
Signed 03/07/2012

22/2012	 Companies (Amendment) Act 
2012
Signed 04/07/2012

23/2012	 D o r m a n t  A c c o u n t s 
(Amendment) Act 2012
Signed 11/07/2012 (Only 
available electronically)

24/2012	 Criminal Justice (Withholding 
of  Information on Offences 
Against Children and Vulnerable 
Persons) Act 2012
Signed 18/07/2012 (Only 
available electronically)

25/2012	 V e t e r i n a r y  P r a c t i c e 
(Amendment) Act 2012 
Signed 18/07/2012 (Only 
available electronically)

26/2012	 Credit Guarantee Act 2012
Signed 18/07/2012 (Only 
available electronically)

27/2012	 Electoral (Amendment) Act 
2012
Signed 18/07/2012 

28/2012	 Qualifications and Quality 
Assurance (Education and 
Training) Act 2012 
Signed 22/07/2012 (Only 
available electronically)

29/2012	 Wildlife (Amendment) Act 
2012 
Signed 24/07/2012

30/2012	 European Arrest Warrant 
(Application to Third Countries 
a n d  A m e n d m e n t )  a n d 
Extradition (Amendment) Act 
2012
Signed 24/07/2012 (Only 
available electronically)

31/2012	 Microenterprise Loan Fund Act 
2012 
Signed 24/07/2012 (Only 
available electronically)

32/2012	 I n d u s t r i a l  R e l a t i o n s 
(Amendment) Act 2012 
Signed 24/07/2012 (Only 
available electronically)

33/2012	 Crimina l  Just ice  (Search 
Warrants) Act 2012 
Signed 24/07/2012 

34/2012	 Gaeltacht Act 2012
Signed 25/07/2012 

35/2012	 Residential Institutions Statutory 
Fund Act 2012 
Signed 25/07/2012 (Only 
available electronically)

36/2012	 Elec to r a l  (Amendmen t ) 
(Political Funding) Act 2012
Signed 28/07/2012 (Only 
available electronically)

37/2012	 Public Service Pensions (Single 
Scheme and Other Provisions) 
Act 2012
Signed 28/07/2012 (Only 
available electronically) 

Bills of the 
Oireachtas as at 12th 
October 2012
31st Dáil & 24th Seanad
Information compiled by Clare 
O’Dwyer, Law Library, Four Courts.
[pmb]: Description: Private Members’ 
Bills are proposals for legislation 
in Ireland initiated by members of 
the Dáil or Seanad. Other Bills are 
initiated by the Government.
Access to Cancer Treatment Bill 2012 
Bill 60/2012
2nd Stage – Seanad [pmb] Senators John Crown 
and Marc MacSharry

Advance Healthcare Decisions Bill 2012 
Bill 2/2012 
Committee Stage – Dáil [pmb] Deputy Liam 
Twomey 

Advertising, Labelling and Presentation of  
Fast Food at Fast Food Outlets Bill 2011 
Bill 70/2011
2nd Stage – Dáil [pmb] Deputy Billy Kelleher

Animal Health and Welfare Bill
Bill 31/2012 
Committee Stage – Dáil (Initiated in Seanad)
Assaults on Emergency Workers Bill 2012 
Bill 62/2012 
2nd Stage – Dáil [pmb] Deputy Dara Calleary

Betting (Amendment) Bill 2012
Bill 68/2012 
Order for 2nd Stage – Dáil

Broadcasting (Amendment) Bill 2012 
Bill 72/2012
Order for 2nd Stage – Dáil [pmb] Deputy 
Éamon Ó Cuív

Burial and Cremation Regulation Bill 2011 
Bill 81/2011 
2nd Stage – Dáil [pmb] Deputy Thomas P. 
Broughan

Business Undertakings (Disclosure of  
Overpayments) Bill 2012
Bill 48/2012 
2nd Stage – Seanad [pmb] Senator Rónán 
Mullen

Central Bank and Financial Services Authority 
of  Ireland (Amendment) Bill 2011 
Bill 67/2011 
2nd Stage – Dáil [pmb] Deputy Michael 
McGrath

Central Bank (Supervision and Enforcement) 
Bill 2011 
Bill 43/2011 
Committee Stage – Dáil 

Child Sex Offenders (Information and 
Monitoring) Bill 2012 
Bill 73/2012 
Order for 2nd Stage – Dáil [pmb] Deputy 
Denis Naughten

Civil Registration (Amendment) Bill 2011
Bill 65/2011
Committee Stage – Dáil [pmb] Senator Ivana 
Bacik (Initiated in Seanad)

Competition (Amendment) Bill 2012 
Bill 54/2012 
Order for 2nd Stage – Dáil [pmb] Deputy 
Emmet Stagg

Comptrol ler  and Audi tor  Genera l 
(Amendment) Bill 2012
Bill 17/2012 
2nd Stage – Dáil [pmb] Deputy John McGuinness 
(Initiated in Dáil)

Construction Contracts Bill 2010 
Bill 21/2010 
Committee Stage – Dáil [pmb] Senator Fergal 
Quinn (Initiated in Seanad)

Consumer Credit (Amendment) Bill 2012 
Bill 64/2012 
2nd Stage – Dáil [pmb] Deputy Pearse Doherty

Coroners Bill 2007 
Bill 33/2007 
Committee Stage – Seanad 

Corporate Manslaughter Bill 2011 
Bill 83/2011 
2nd Stage – Seanad [pmb] Senator Mark Daly 
(Initiated in Seanad)

Credit Reporting Bill 2012 
Bill 80/2012 
Order for 2nd Stage – Dáil

Credit Union Bill 2012 
Bill 82/2012
Order for 2nd Stage – Dáil

Criminal  Just ice (Ag gravated False 
Imprisonment) Bill 2012 
Bill 3/2012
Order for 2nd Stage – Dáil [pmb] Deputy Seán 
Ó Feargháil

Criminal Justice (Spent Convictions) Bill 
2012 
Bill 34/2012 
Committee Stage – Seanad (Intiated in 
Seanad)

Criminal Law (Incest) (Amendment) Bill 
2012 
Bill 43/2012
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Order for 2nd Stage – Dáil [pmb] Deputy 
Denis Naughten

Debt Settlement and Mortgage Resolution 
Office Bill 2011 
Bill 59/2011
Committee Stage – Dail [pmb] Deputy Michael 
McGrath

Education (Amendment) (Protection of  
Schools) Bill 2012 
Bill 56/2012
2nd Stage – Dáil [pmb] Deputy Luke ‘Ming’ 
Flanagan

Education and Training Boards Bill 2012 
Bill 83/2012 
Order for 2nd Stage – Dáil

Education (Welfare) (Amendment) Bill 
2012 
Bill 44/2012
1st Stage – Dáil [pmb] Deputy Aodhán Ó 
Ríordáin 

Electoral (Amendment) (Dáil Constituencies) 
Bill 2012 
Bill 84/2012 
Order for 2nd Stage – Dáil

Electoral (Amendment) (Political Donations) 
Bill 2011 
Bill 13/2011
Passed by Dáil Éireann [pmb] Deputies Dara 
Calleary, Niall Collins, Barry Cowen, Timmy 
Dooley, Sean Fleming, Billy Kelleher, Seamus Kirk, 
Michael P. Kitt, Brian Lenihan, Micheál Martin, 
Charlie McConalogue, Michael McGrath, John 
McGuinness, Michael Moynihan, Willie O’Dea, 
Éamon Ó Cuív, Seán Ó Fearghaíl, Brendan Smith, 
Robert Troy and John Browne.
2nd Stage – Dáil 

Employment Equality (Amendment) Bill 
2012 
Bill 11/2012
2nd Stage – Seanad [pmb] Senator Averil 
Power

Employment Equality (Amendment) (No. 
2) Bill 2012
Bill 14/2012 
2nd Stage – Seanad [pmb] Senator Mary M. 
White (Initiated in Seanad)

Energy Security and Climate Change Bill 
2012 
Bill 45/2012 
Order for 2nd Stage – Dáil [pmb] Deputy 
Catherine Murphy

Entrepreneur Visa Bill 2012 
Bill 13/2012
2nd Stage – Dáil [pmb] Deputy Willie O’Dea

Europol Bill 2012 
Bill 74/2012 
2nd Stage – Dáil 

Family Home Bill 2011 
Bill 38/2011 
2nd Stage – Seanad [pmb] Senators Thomas 
Byrne and, Marc MacSharry (Initiated in Seanad)

Family Home Protection (Miscellaneous 

Provisions) Bill 2011 
Bill 66/2011 
2nd Stage – Dáil [pmb] Deputy Stephen 
Donnelly

Financial Emergency Measures in the 
Public Interest (Amendment) Bill 2012 
Bill 49/2012 
1st Stage – Dáil [pmb] Deputy Mary Lou 
McDonald

Financial Emergency Measures in the Public 
Interest (Reviews of  Commercial Rents) 
Bill 2012
Bill 22/2012 
2nd Stage – Dáil [pmb] Deputy Peadar Tóbín

Fiscal Responsibility Bill 2012 
Bill 66/2012
Order for 2nd Stage – Dáil 

Fiscal Responsibility (Statement) Bill 2011 
Bill 77/2011
2nd Stage – Seanad [pmb] Senator Sean D. 
Barrett (Initiated in Seanad)

Freedom of  Information (Amendment) 
Bill 2012
Bill 15/2012 
2nd Stage – Dáil [pmb] Deputy Pearse Doherty

Freedom of  Information (Amendment) 
(No. 2) Bill 2012
Bill 51/2012 
2nd Stage – Dáil [pmb] Deputy Sean Fleming

Health and Social Care Professionals 
(Amendment) Bill 2012 
Bill 76/2012 
Committee Stage – Dáil 

Health (Pricing and Supply of  Medical 
Goods) Bill 2012 
Bill 63/2012 
2nd Stage – Dáil (Initiated in Seanad)

Health (Professional Home Care) Bill 2012 
Bill 6/2012
2nd Stage – Dáil [pmb] Deputy Billy Kelleher

Health Service Executive (Governance) 
Bill 2012
Bill 65/2012 
Committee Stage – Seanad

Houses of  the Oireachtas Commission 
(Amendment) Bill 2012
Bill 77/2012 
Order for 2nd Stage – Seanad

Housing Bill 2012 
Bill 35/2012
Order for 2nd Stage – Dáil [pmb] Deputy 
Niall Collins

Human Rights Commission (Amendment) 
Bill 2011 
Bill 52/2011
2nd Stage – Dáil [pmb] Deputy Jonathan 
O’Brien

Immigration, Residence and Protection 
Bill 2010 
Bill 38/2010 
Committee Stage – Dáil

Industrial Relations (Amendment) (No. 3) 
Bill 2011
Bill 84/2011 
Report Stage – Seanad (Initiated in Dáil)

Landlord and Tenant (Business Leases Rent 
Review) Bill 2012 
Bill 20/2012 
2nd Stage – Dáil [pmb] Deputy Dara Calleary

Legal Services Regulation Bill 2011 
Bill 58/2011 
Committee Stage – Dáil

Local Authority Public Administration Bill 
2011 
Bill 69/2011
2nd Stage – Dáil [pmb] Deputy Niall Collins

Local Government (Household Charge) 
(Amendment) Bill 2012 
Bill 21/2012 
2nd Stage – Dáil [pmb] Deputy Niall Collins

Local Government (Household Charge) 
(Repeal) Bill 2012 
Bill 18/2012 
2nd Stage – Dáil [pmb] Deputy Brian Stanley 

Local Government (Superannuation) 
(Consolidation) Scheme 1998 (Amendment) 
Bill 2012
Bill 16/2012 
2nd Stage – Dáil [pmb] Deputy Mary Lou 
McDonald

Medical Treatment (Termination of  
Pregnancy in Case of  Risk to Life of  
Pregnant Woman) Bill 2012 
Bill 10/2012
2nd Stage – Dáil [pmb] Deputy Clare Daly

Mental Health (Amendment) Bill 2008
Bill 36/2008
2nd Stage – Dáil [pmb] Senators Déirdre de 
Búrca, David Norris and Dan Boyle (Initiated in 
Seanad)

Ministers and Secretaries (Amendment) 
Bill 2012 
Bill 81/2012 
Order for 2nd Stage – Dáil

Mobile Phone Radiation Warning Bill 2011 
Bill 24/2011 
Order for 2nd Stage – Seanad [pmb] Senator 
Mark Daly (Initiated in Seanad)

Motorist Emergency Relief  Bill 2012
Bill 30/2012
2nd Stage – Dáil [pmb] Deputy Timmy Dooley

NAMA and Ir ish Bank Resolut ion 
Corporation Transparency Bill 2011 
Bill 82/2011
2nd Stage – Seanad [pmb] Senator Mark Daly

National Archives (Amendment) Bill 2012 
Bill 8/2012
2nd Stage – Dáil [pmb] Deputy Anne Ferris

National Vetting Bureau (Children and 
Vulnerable Persons) Bill 2012
Bill 71/2012
Committee Stage – Dáil
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Nuclear  Weapons (Prohib i t ion of  
Investments) Bill 2012 
Bill 79/2012 
1st Stage – Dáil [pmb] Deputy Eoghan 
Murphy

Ombudsman (Amendment) Bill 2008 
Bill 40/2008 
Committee Stage – Seanad (Initiated in Dáil)

Personal Insolvency Bill 2012
Bill 58/2012
Committee Stage – Dáil

Planning and Development (Taking in 
Charge of  Estates) Bill 2012 
Bill 41/2012
Order for 2nd Stage – Dáil [pmb] Deputy 
Dominic Hannigan

Privacy Bill 2006 
Bill 44/2006 
Order for 2nd Stage – Seanad (Initiated in 
Seanad)

Privacy Bill 2012 
Bill 19/2012
2nd Stage – Seanad [pmb] Senators Sean D. 
Barrett, David Norris and Feargal Quinn

Prohibition on use by Children of  Sunbeds 
and Tanning Devices Bill 2012 
Bill 52/2012 
Order for 2nd Stage – Dáil [pmb] Deputy 
Billy Kelleher

Protection of  Children’s Health from 
Tobacco Smoke Bill 2012
Bill 38/2012 
Committee Stage – Seanad [pmb] Senators 
John Crown, Mark Daly and Jillian van Turnhout

Protection of  Employees (Amendment) 
Bill 2012 
Bill 33/2012
2nd Stage – Dáil [pmb] Deputy Peadar Tóibín

Reduction in Pay and Allowances of  
Government and Oireachtas Members Bill 
2011 
Bill 27/2011
2nd Stage – Dáil [pmb] Deputy Pearse Doherty

Registration of  Wills Bill 2011 
Bill 22/2011 
2nd Stage – Seanad [pmb] Senator Terry Leyden 
(Initiated in Seanad)

Regulation of  Debt Management Advisors 
Bill 2011 
Bill 53/2011
2nd Stage – Dáil [pmb] Deputy Michael 
McGrath

Reporting of  Lobbying in Criminal Legal 
Cases Bill 2011 
Bill 50/2011 
2nd Stage – Seanad [pmb] Senator John Crown 
(Initiated in Seanad)

Residential Tenancies (Amendment) Bill 
2012 
Bill 46/2012 
Order for 2nd Stage – Dáil [pmb] Deputy 
Patrick Nulty

Residential Tenancies (Amendment) (No. 
2) Bill 2012
Bill 69/2012 
Order for 2nd Stage – Dáil

Scrap and Precious Metal Dealers Bill 2011 
Bill 64/2011 
2nd Stage – Dáil [pmb] Deputy Mattie 
McGrath

Smarter Transport Bill 2011 
Bill 62/2011 
2nd Stage – Dáil [pmb] Deputy Eoghan 
Murphy

Spent Convictions Bill 2011 
Bill 15/2011
Committee Stage – Dáil [pmb] Deputy Dara 
Calleary

Statistics (Heritage Amendment) Bill 2011 
Bill 30/2011 
Order for 2nd Stage – Seanad [pmb] Senator 
Labhrás Ó Murchú (Initiated in Seanad)

Statute of  Limitations (Amendment) (Home 
Remediation-Pyrite) Bill 2012
Bill 67/2012 
Order for 2nd Stage – Seanad [pmb] Senator 
Darragh O’Brien

Tax Transparency Bill 2012 
Bill 24/2012 
2nd Stage – Dáil [pmb] Deputy Eoghan 
Murphy

Thirty-First Amendment of  the Constitution 
(Children) Bill 2012 
Bill 78/2012
Committee Stage – Seanad (Initiated in Dáil)

Thirty-First Amendment of  the Constitution 
(Economic, Social and Cultural Rights) Bill 
2012 
Bill 70/2012 
Order for 2nd Stage – Dáil [pmb] Deputy Kevin 
Humphreys 

Thirty-First Amendment of  the Constitution 
(The President) Bill 2011 
Bill 71/2011
2nd Stage – Dáil [pmb] Deputy Catherine 
Murphy

Tribunals of  Inquiry Bill 2005
Bill 33/2005
Report Stage – Dáil

Valuation (Amendment) Bill 2012
Bill 50/2012 
Order for 2nd Stage – Dáil [pmb] Deputy John 
McGuinness

Valuation (Amendment) (No. 2) Bill 2012 
Bill 75/2012 
Order for 2nd Stage – Seanad 

Whistleblowers Protection Bill 2011 
Bill 26/2011 
Order for 2nd Stage – Dáil [pmb] Deputies Joan 
Collins, Stephen Donnelly, Luke ‘Ming’ Flanagan,Tom 
Fleming, John Halligan, Finian McGrath, Mattie 
McGrath, Catherine Murphy, Maureen O’Sullivan, 
Thomas Pringle, Shane Ross, Mick Wallace

Wind Turbines Bill 2012 
Bill 9/2012 
Committee Stage – Seanad [pmb] Senator 
John Kelly
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Introduction
In the recent case of  Kelly v. Groupama�, the High Court 
determined a claim for damages from an Irish Plaintiff  for 
personal injuries arising from an accident in France. The case 
required a detailed analysis of  the jurisdictional rules applying 
in cross border claims and required the application in an Irish 
court of  rules of  French law relating to the assessment of  
damages. 

The Plaintiff, an Irish resident, brought his claim 
against the Defendant (which was the motor insurer of  the 
Municipality of  Cannes) for damages for personal injuries 
resulting from an accident in Cannes on June 16th, 2009 in 
which he was knocked down by a motor vehicle owned by 
the Municipality. 

He suffered a broken hip and subsequently required a 
total hip replacement. The matter for decision by the Court 
was the amount of  damages to be awarded for the injury 
itself.

Brussels I and Odenbreit
Given that under Brussels I� the general rule of  jurisdiction 
in the EU in tort claims is that a Plaintiff  can sue either 
in the State of  the Defendant’s “domicile” (in this context, 
meaning “ordinary residence”) or in the State “where the harmful 
event occurred”, how did Mr. Kelly come to pursue his claim 
before the Irish courts and indeed not against the tortfeasor 
but rather against the tortfeasor’s insurer? 

The answer lies in the ECJ decision in the Odenbreit� 
case. 

Mr. Odenbreit, a German resident, was injured in a road 
traffic accident in the Netherlands. The negligent driver’s 
insurer was domiciled in the Netherlands. Under the law 
of  the Netherlands, Mr. Odenbreit had a right to claim 
directly against the driver’s insurer but he brought his claim 
in Germany rather than in the Netherlands. The insurer 
disputed jurisdiction.

Recital 13 to Brussels I states that:-

“In relation to insurance,…the weaker party should be 
protected by rules of  jurisdiction more favourable to 
his interests than the general rules provide for.”

The rules of  jurisdiction in matters relating to insurance are 

�		 High Court, 20 April 2011 (O’Neill J.).
�	 Brussels I, Regulation 44/2001 on Jurisdiction and the Recognition 

and Enforcement of  Judgements in Civil and Commercial 
Matters.

�	 FBTO Schadeverzekingen NV v. Odenbreit (C-464/06) 2007 E.C.R. 
I-11321.

established in Chapter II, Section 3 which comprises Articles 
8 – 14 of  the Regulation.

Article 11 states:

“2. Articles 8, 9 and 10 shall apply to actions brought 
by the injured party directly against the insurer, where 
such direct actions are permitted.”

Article 11(2) therefore applies Article 9 to claims brought 
by an injured party directly against an insurer. Article 9(1)(b) 
permits the policy holder, the insured or a beneficiary “to claim 
in the courts of  their own domicile when bringing a claim against the 
insurer”. The issue for the ECJ was whether Article 11(2) had 
the effect of  giving the same jurisdictional entitlement to an 
injured claimant to make a direct claim against the tortfeasor’s 
insurer. The ECJ decided that it did:

“The reference in Article 11(2) of  Council Regulation 
(EC) No. 44/2001 of  22 December 2000 on 
jurisdiction and the recognition and enforcement 
of  judgements in civil and commercial matters to 
Article 9(1)(b) of  that regulation is to be interpreted 
as meaning that the injured party may bring an action 
directly against the insurer before the courts for the 
place in a Member State where that injured party 
is domiciled, provided that such a direct action is 
permitted and the insurer is domiciled in a Member 
State.”

The ECJ also held that:

“The only condition which Article 11(2)…lays down 
for the application of  that rule of  jurisdiction is that 
such a direct action [against the insurer] must be 
permitted under the national law.”

While stating that the only condition which Article 11(2) of  
Regulation 44/2001 lays down is that such a direct action must 
be permitted “under the national law”, the ECJ did not specify 
the “national law” to which it was referring. The concept of  
a direct claim by a tort victim against the tortfeasor’s insurer 
is generally alien to Irish law but of  course the Fourth 
Motor Insurance Directive� required every Member State to 
introduce such a direct right of  action against road traffic 
insurers. 

The Fourth Motor Insurance Directive
Ireland transposed the Fourth Motor Insurance Directive 

�	 Fourth Motor Insurance Directive 2000/26/EC.

Accidents Abroad and the Assessment 
of Damages

Gerry Danaher SC 
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by means of  the European Communities (Fourth Motor 
Insurance Directive) Regulations 2003.�

In those Regulations, “accident” means an accident to 
which the Regulations apply.� Regulation 3(1) provides that, 
subject to paragraphs (2) and (3), the Regulations:

“Shall apply to an injured party, who is normally 
resident in an EEA State, and who is entitled to 
compensation in respect of  any loss or injury resulting 
from an accident in an EEA State other than an EEA 
State where the party is normally resident and which 
was caused by a vehicle that at the time of  the accident 
was insured and normally based in an EEA State.” 

Thus, the right of  direct action against road traffic insurers 
is given to Irish residents but only in respect of  accidents 
occurring in an EEA State other than Ireland.

So if  “national law” in the context of  Odenbreit as referred 
to above means the national law of  the claimant’s domicile, 
i.e. place of  normal residence, such a direct right of  action 
exists in Irish law as regards road traffic accidents occurring 
in the other Member States or “specified territories”�.

The other possible “national law” in the context of  Odenbreit 
would be the “national law” of  the relevant insurer’s place of  
domicile. Even leaving aside the Fourth Motor Directive, 
French law, being the law of  the place of  Groupama’s 
domicile, does permit direct actions against insurers. 

Accordingly, in the Kelly case, irrespective of  whether 
the “national law” required in the context of  the Odenbreit 
decision to permit such direct action was to be regarded as 
Irish law or French law, the Plaintiff, as an Irish resident, was 
entitled to maintain his action in Ireland against the French 
domiciled insurer of  the French tortfeasor and, indeed, no 
issue as regards the jurisdiction of  the Irish courts arose in 
the Kelly case. 

What national law is to be applied?
However, with jurisdiction not in dispute, the next issue to 
be determined was which national law was to be applied in 
the case. 

As its title indicates, Rome II� determines which national 
law is to apply in cases involving non-contractual obligations 
in civil and commercial matters including tort/delict.

It compliments Rome I� which deals with the choice of  
law issues where contractual obligations are involved.

It applies to events giving rise to damage on or after 
January 11th, 2009. 

It provides a general choice of  law regime for use in tort 
cases and a number of  special rules for certain classes of  
tort claims, particularly product liability and environmental 
damage claims. 

�	 European Communities (Fourth Motor Insurance Directive) 
Regulations, SI No. 651 of  2003.

�	 Regulation 2(1).
�	 Regulation 2(1) Other “specified territories” are Iceland, 

Liechtenstein and Norway. 
�	 Regulation 864/2007 on the Law Applicable to Non-Contractual 

Obligations.
�	 Regulation (EC) No. 593/2008 on the Law Applicable to 

Contractual Obligations. 

Article 4(1) lays down a basic rule which applies the law 
of  the country or place where the damage occurs.

Thus, as regards which law is to be applied in any case as 
opposed to which courts have jurisdiction to hear the case, the 
decisive location is, in the case of  a personal injuries claim, 
the place where the injury was suffered. Unlike Brussels I, 
the place, if  it is different, where the event giving rise to the 
damage occurred is irrelevant if  it is not the place where the 
damage was suffered. 

There are two exceptions to the basic rule. Firstly, Article 
4(2), often referred to as the “common residence rule”, 
provides:

“2. However, where the person claimed to be liable 
and the person sustaining damage both have their 
habitual residence in the same country at the time 
when the damage occurs, the law of  that country 
shall apply.”

It is a special rule which, when its terms are met, will supplant 
the basic rule. However, Article 4(3), which is actually 
described in Recital 18 to Rome II as an “escape clause” from 
both Article 4(1) and Article 4(2), provides:

“3. Where it is clear from all the circumstances of  
the case that the tort/delict is manifestly more closely 
connected with a country other than that indicated 
in paragraphs (1) or (2) [of  Article 4], the law of  
that other country shall apply. A manifestly closer 
connection with another country might be based in 
particular on a pre-existing relationship between the 
parties, such as a contract, that is closely connected 
with the tort/delict in question.”

The Explanatory Memorandum for the Commission’s 
original proposal regarding Rome II suggested that the 
provision which eventually emerged as Article 4(3) was to 
introduce a degree of  flexibility to adapt an otherwise rigid 
rule to an individual case. Nevertheless, Article 4(3) does state 
that, where the “manifestly closer connection10” (whatever it might 
be) is established, then Article 4(3) “shall” apply. 

The types of  matter which might permit the use of  
the Article 4(3) exception to both the basic rule and the 
“common residence” rule are not specified in the Regulation. 
One author on the issue, Bernard Doherty11, has suggested 
that “presumably” the same types of  connecting factors as 
were envisaged under British legislation12 (albeit pre Rome 
II) would be of  relevance, i.e. parties, events, circumstances 
and consequences. He also suggested that it should not be 
possible to invoke the “manifestly more closely connected” test 
under Article 4(3) so as to escape from the common residence 
rule [Article 4(2)] but, by that route, to re-apply the law of  
the country in which the damage occurred as provided for 
in the basic rule, Article 4(1).

Of  course, choosing the “applicable” or, to use a term often 

10	 See Section 3 relating to the originally proposed Article 3 (which 
in the final Rome II became Article 4).

11	 Accidents Abroad International Personal Injury Claims. Bernard 
Doherty et al, 1st Edition, 2009, Sweet & Maxwell.

12	 Private International Law (Miscellaneous Provisions) Act, 1995.
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found in common law choice of  law cases, the “substantive” 
law leads on the question of  what matters are to fall within 
its scope and what is to be left to be decided in accordance 
with the lex fori. 

Article 15 of  Rome II provides that the law applicable to 
non-contractual obligations shall govern in particular:-

(a)	 The basis and extent of  liability, including the 
determination of  persons who may be held liable 
for acts performed by them;

(b)	 The grounds for exemption from liability, any 
limitation of  liability and any division of  liability;

(c)	 The existence, the nature and the assessment of  
damage or the remedy claimed;

(d)	 Within the limits of  powers conferred on the court 
by its procedural law, the measures which a court 
may take to prevent or terminate injury or damage 
to ensure the provision of  compensation;

(e)	 The question whether a right to claim damages 
or a remedy may be transferred, including by 
inheritance;

(f)	 Persons entitled to compensation for damage 
sustained personally;

(g)	 Liability for the acts of  another person;
(h)	 The manner in which an obligation may be 

extinguished and rules of  prescription and 
limitation, including rules relating to the 
commencement, interruption and suspension of  
a period of  prescription or limitation.

It will be seen that paragraphs (a), (b) and (g) of  Article 15, 
taken cumulatively, cover what, in Irish law, would be broadly 
regarded as liability issues. 

Furthermore, Article 15(c) states that “the assessment of  
damage” is also to be determined in accordance with the 
applicable law. 

It will be noted that Article 15(c) refers to assessment of  
“damage” (singular). In Ireland (and the UK) we refer to one 
part of  a tort case as involving the assessment of  “damages” 
and our courts engage in what is often referred to as “measuring 
damages”. The possibility of  seeking to distinguish between 
the assessment of  “damage” as opposed to the assessment of  
“damages” (and thus to restrict in some way the scope of  the 
applicable law as provided for in Article 15(c)) was considered 
by Doherty13 but did not appear realistic to him.

As against Article 15(c), Rome II in Article 3(1) provides 
that the Regulation “shall not apply to evidence and 
procedure, without prejudice to Article 21 and 22”14

There is a long line of  English authority for the 
proposition that, whether one refers to the assessment of  
“damage” or “damages”, the law relating to damages “is partly 
procedural and partly substantive” with “the actual quantification 

13	 Doherty, op cit, see pages 261 - 262
14	 Article 21 relates to the “Formal Validity” of  certain acts and is 

likely to be of  limited, if  any, relevance to personal injury cases.  
Article 22 provides that provisions governing presumptions or 
burden of  proof  are to be applied as part of  the applicable law 
and that acts intended to have legal effect may be proved by any 
mode of  proof  recognized by the law of  the forum or by any of  
the laws referred to in Article 21, provided that such mode of  
proof  can be administered by the forum.

under the relevant heads being procedural only”; per Lord Hodson 
in Boys v. Chaplin15.

The thrust of  the English case law, albeit prior to Rome 
II, was that, while whether a heading of  damage was an 
actionable heading of  damage was a matter to be determined 
in accordance with the substantive or “applicable” law (the 
same phrase being used in Rome II as had already been 
utilised in English statutory law, i.e. the English Private 
International Law (Miscellaneous Provisions) Act, 1995), the 
amount of  damages for an injury actionable by the applicable 
law had to be determined according to the law of  the forum 
in accordance with s 14(3)(b) of  the 1995 Act because the 
question was one of  procedure.16

It is of  course the case that the origin of  much of  the 
English case law in this whole area derives from the Phillips 
v. Eyre17 decision which was so resoundingly rejected by 
the Irish Supreme Court in the Grehan18 case. However, the 
Grehan judgement was concerned with service out of  the 
jurisdiction and whether Ireland was the appropriate forum 
for resolution of  the dispute in question. There is nothing 
in it at odds with the English case law relating to the law to 
be applied to the quantification of  damages. 

But with the introduction of  Rome II, the issue is, in 
crude terms, whether the actual amount of  money to be 
awarded is still to be determined as a matter of  procedure 
(and hence in accordance with the lex fori) or is the court 
simply to ascertain and award the amount a court in the 
country the law of  which is being applied would award? Is it 
to regard itself  as being bound by that amount regardless of  
what the lex fori might indicate would be appropriate?

Kelly and the application of French law
It was common case in Kelly that the applicable law under 
Rome II was French law which accordingly governed the 
“assessment of  damage”. Equally, it was common case that, as 
a matter of  Irish procedure, the relevant French law had to 
be proved to the Court. Both sides retained French legal 
experts and, as the Court found, there was little or no material 
difference between their opinions.

The evidence as to the conduct of  personal injury cases 
in France established that:-

(a)	 The purpose in France in awarding damages is 
to restore the Plaintiff  to the position he was in 
before the commission of  the tort, i.e. restitutio in 
integrum.

(b)	 Damages are awarded for pain and suffering.
(c)	 Such damages are awarded, where appropriate, 

under the following headings:-

Temporary non-pecuniary loss (until the setting 
of  the injury)
1.	 Déficit fonctionnel temporaire (DFT); i.e. 

compensation for the temporary disablement 

15	 Boys v. Chaplin; sub-nom Chaplin v. Boys  1969 2 A.E.R. at page 1093 
(E)

16	 Harding case, Harding v. Wealands (2006) 4 A.E.R. 
17	 Phillips v. Eyre  (1870), L.R. 6 Q.B. 1.
18	 Grehan v. Medical Incorporated & Valley Pines Associates (1986) I.R. 

528; (1989) I.L.R.M. 627.
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adopting this methodology, the Court did so as a matter of  
French law. 

The Court was then required to quantify the appropriate 
amount under each heading.

In Kelly, the Defendant had led evidence from its French 
lawyer based on an assessment of  the Plaintiff ’s situation 
by a French medical expert who evaluated the Plaintiff ’s 
situation under the various headings at (c) above on the basis 
of  the medical reports prepared in the ordinary way by the 
Irish medical experts. The French lawyer then gave evidence 
to the Court as to what amounts, in his opinion and having 
regard to the book referred to at (g) above, a French court 
might award under each heading20. 

In approaching the “quantification” of  damages under each 
heading, the Court held:

“The practice of  French judges to have regard to a 
book of  previous awards is no more than a practice 
and is not an obligation of  French law. This book is 
a tool or a guide and does not fetter the discretion 
of  the judge in deciding what is a fair amount of  
compensation. Apart altogether from the fact that 
French law permits the exercise of  that discretion, 
the use in the French courts of  a Book of  Quantum 
is merely a non-obligated practice, and as matters of  
practice are governed by the lex fori, therefore this 
Court, in choosing the amounts of  compensation 
to be ascribed to each category of  loss discerned in 
accordance with French law, in addition to enjoying 
an unfettered discretion under French law, in a matter 
of  practice should apply the lex fori, i.e. Irish law, 
and thus can have regard to levels of  compensation 
awarded in the Irish courts in respect of  similar 
losses.”

Damages and “unfettered discretion’’
The practical outcome of  this approach was that whereas 
the total amount “suggested” by the French legal expert for 
what, in Irish law, would be termed “general damages” was 
€38,706.66, the Court awarded €63,900. Ultimately, the 
potentially “sharp end” of  Rome II in cases of  this type was 
averted by the ability of  the Court to rely on the “unfettered 
discretion under French law” which sat comfortably with the 
Court and which, having obviously had some considerable 
regard “to levels of  compensation awarded in the Irish courts” as “a 
matter of  practice”, awarded a total sum approximately 65% 
greater than the “suggested” French award.

So what is the scope of  the change effected by Rome II 
as regards the assessment of  damage or damages?

20	 At one point in the case when it was “for mention” before the 
Court, the Defendant suggested that the Court should appoint 
an appropriate French medical expert to examine the Plaintiff  
and prepare a report in line with French practice.  However, 
this suggestion was not followed and indeed there was virtually 
no difference of  opinion between the Irish medical experts on 
both sides. Depending on where precisely one decided French 
substantive law ended and Irish procedure took over, a French 
medical expert could have been appointed by the Court as a matter 
of  French law or of  Irish law pursuant to Section 20(1) of  the 
Civil Liability & Courts Act, 2004 if  an appropriate expert was 
approved for that purpose pursuant to Section 20(5).  

of  the victim, i.e. loss of  amenity, isolation in 
hospital, etc. during this period;

2.	 Souffrances endureés (SE); i.e. the physical 
and psychological pain or illness during this 
period;

Permanent non-pecuniary loss (beyond the setting 
of  the injury) 
3.	 Déficit fontionnel permanent (DFP); i.e. the 

permanent physical and psychological pain 
and suffering, disablement, etc.;

4.	 Prejudicé d’agrément; i.e. deprivation of  
regular sports or leisure activity, etc.; 

5.	 Aesthetic injury; i.e. disfiguration, etc.;
6.	 Sexual damage; and
7.	 Establishment damage; i.e. interference with 

achieving a normal family plan.
(d)	 French medical experts furnish reports which 

address the medical evidence by reference to 
the headings set out at (c)(1) – (7) above. Each 
particular Plaintiff ’s situation is evaluated under 
some headings on a graduated scale between 0 
and 7; under others by categories reflecting certain 
percentages, etc. 

(e)	 The French courts ordinarily appoint a medical 
expert, either by Order of  the court or by 
agreement between the parties, to examine the 
Plaintiff  and produce a medical evaluation.

(f)	 The French courts are required to award 
compensation by reference to the headings at (c)(1) 
– (7) above. 

(g)	 There is available to all judges in France a book 
which is a compilation of  the awards made in 
the courts throughout France. It is the invariable 
practice of  French judges to consult or have regard 
to this book so as to achieve consistency and 
maximise fairness in the awarding of  damages. 

(h)	 However, French judges retain full discretion in 
deciding on the amount of  compensation to be 
awarded under each heading.

Clearly, there is little if  any difference between Irish and 
French law as regards the principles set out at (a) and (b) 
above. 

As regards the headings set out at (c) above, the Irish 
courts simply perform a breakdown between damages for 
pain and suffering to date and into the future19. In Kelly, 
the Court held that “the methodology of  assessment of  damages” 
reflected in (c) above was “prescribed by French law and therefore 
must be adhered to”. However, it is respectfully submitted that, 
while Irish courts do not adopt this methodology, it could 
hardly be said that it is one that is inherently incompatible 
with the Irish procedural approach to assessing damages. 
However, the judgement of  the court makes it clear that, in 

19	 This practice was referred to in Sinnott v. Quinnsworth, 1984 ILRM 
523 by O’Higgins CJ (at page 531) in the following terms: “While 
as is the case, a jury is usually asked to award two sums, one in 
respect of  general damages for the infliction of  the injury to the 
date of  trial, and the other for the future, it is proper that (in 
this Court) regard should be had to the total of  the two sums so 
assessed…”.
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by comparable cases previously decided. In that case 
it is submitted, no question of  Greek law arises, and 
the English court would still award the English figure. 
If, on the other hand, there were some statutory scale 
in Greek law for the relevant damages, or the level 
was in some other way fixed by law, then the Greek 
figure should be awarded.”22

While expressed somewhat differently, the approach of  the 
Court in Kelly had substantially the outcome that Doherty 
had anticipated in cases where the applicable law allowed 
for a judicial discretion as to the appropriate level of  
compensation. 

Notwithstanding the views of  some other commentators23, 
there would still appear to be some fight left in the 
forum!  ■

22	 Doherty op cit see page 262.
23	 For example, see the Introduction by Diana Wallis to Ahern & 

Binchy, The Rome II Regulation on the Law Applicable to Non-
Contractual Obligations, 1st Edition, 2009, Martinus Nijhoff  
Publishers.

Doherty utilised the facts of  a pre-Rome II English case, 
Hulse v. Chambers21, to consider the issue. His analysis is worth 
quoting in detail:-

“The applicable law in [Hulse] was Greek. General 
damages for pain, suffering and loss of  amenity could 
be awarded in Greek law. An English court would 
have awarded £125,000 for pain, suffering and loss of  
amenity, whereas a Greek court would have awarded 
something in the range of  £56,000 - £94,000. Under 
English conflicts rules pre-Rome II, the assessment 
was made wholly according to English law as the 
law of  forum, and the Greek figure was irrelevant. 
Whether the result under Rome II would be the same 
or not, it is suggested, depends on how the Greek 
court would have arrived at the lower figure. It may 
approach the question of  quantification of  this head 
of  damage as English law does, which is to say treating 
it as a jury task, albeit one performed by a judge guided 

21	 [2001] 1 W.L.R. 2386.
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The Recent Development of the Irish 
Equality Guarantee by the Superior 
Courts 

Dr. Elaine Dewhurst*

law reveals a general increase and simplification of  the usage, 
interpretation and application of  Article 40.1. 

Equality in 2012: The Cases
In the first six months of  2012, there has been one case 
dealing with Article 40.1 in a substantive way and many 
others which have a more limited equality element. These 
cases provide some valuable insight into the manner in which 
the court is interpreting Article 40.1 and the potential uses 
to which Article 40.1 can be put. 

The most significant equality case in the first six months 
of  2012 was the case of  M.D. (A Minor Suing by his Mother and 
Next Friend, S.D.) v. Ireland, the Attorney General and the Director 
of  Public Prosecutions� (hereinafter referred to as “M.D.”) which 
involved a challenge to sections 3(1) and 5 of  the Criminal 
Law (Sexual Offences) Act, 2006. M.D. was charged at the 
age of  15 with having sexual intercourse and committing a 
sexual act of  buggery with a female person under the age of  
seventeen years, contrary to s. 3(1). By virtue of  s. 5 of  the 
Act, a female under the age of  17 years would not commit 
an offence contrary to s. 3(1) by reason only of  engaging in 
an act of  sexual intercourse. M.D. sought a declaration that 
s. 3(1) and s. 5 were repugnant to the Constitution in that 
they discriminated on the basis of  gender, contrary to Article 
40.1 of  the Constitution. The High Court determined that 
section 5 was discriminatory but that as the provision only 
provided immunity in respect of  sexual intercourse (the 
one area of  sexual activity that can result in pregnancy), the 
provision was justified by reference to differences in capacity, 
physical or moral or differences of  social function of  men 
and women in a manner not invidious, arbitrary or capricious. 
The Supreme Court agreed with the decision of  the High 
Court. Denham C.J., in delivering the judgment of  the Court, 
held that the while the provision was discriminatory, the 
State could justify section 5 by reference to a social policy 
of  protecting young girls from pregnancy. Denham C.J. 
further held that the protection of  the teenage girl from the 
danger of  pregnancy was an objective which the Oireachtas 
was entitled to regard as relating to ‘differences of  capacity, 
physical and moral and of  social function’ and this decision 
was objective and not arbitrary. 

Another interesting equality argument was raised in a 
civil context in the case of  Minister for Justice, Equality and Law 

�	 M.D. (A Minor Suing by his Mother and Next Friend, S.D.) v. Ireland, 
the Attorney General and the Director of  Public Prosecutions (2012) IESC 
10.

Introduction 
Despite the fact that Article 40.1 has rarely been the sole 
invalidating factor of  statutory provisions� and the courts have 
generally shown “a marked reluctance to apply Article 40.1”�, 
there appears to be some truth in the words of  Doyle, Hogan 
and Whyte who have all argued that this trend of  reluctance 
appears to be abating.� There is evidence that Article 40.1 has 
become “a more useful constitutional guarantee for litigants”, 
due to the fact that the “current generation of  judges 
– accustomed to applying non-discrimination guarantees of  
European Community law, as well as domestic legislation… 
may be more prepared to develop some of  the potential of  
this constitutional provision”.� In the first six months of  
2012, the Superior Courts have dealt with one substantial 
case concerning the equality guarantee and many other cases 
discussing some equality element during the course of  the 
proceedings. 

This article will conclude that the scope of  the 
constitutional equality guarantee is being expanded and 
the situations in which Article 40.1 is being engaged is 
widening. Of  significant note is the simplification of  the 
‘essential attributes of  the human personality’ doctrine 
which has been an obstacle to the development of  Article 
40.1 in previous cases. The comparator doctrine has also 
been specifically developed and become more prominent 
in recent case law. However, other aspects of  the equality 
guarantee still remain uncertain such as the burden of  proof  
in constitutional equality cases. This review highlights an 
increased judicial willingness to engage with Article 40.1, to 
identify interferences with Article 40.1 and to require specific 
tailoring of  legislative measures to meet the specific objectives 
used to justify discrimination. Overall, a review of  the case 

* Postdoctoral Research Fellow, Max Planck Institute for Social Law 
and Social Policy, Munich. The author would like to thank Professor 
Ulrich Becker for his support in this research and MaxNetAging and 
the Max Planck Institute for Demographic Research, Rostock for 
funding this research.

�	 Hogan and Whyte noted in 2003 that the law in this particular 
area is underdeveloped. See Hogan and Whyte, J.M. Kelly: The Irish 
Constitution (Dublin: Butterworths , 4th ed., 2003) at p. 1324. 

�	 Casey, Constitutional Law in Ireland (Dublin: Round Hall Sweet & 
Maxwell, 2000) at p. 451.

�	 Hogan and Whyte, J.M. Kelly: The Irish Constitution (Dublin: 
Butterworths , 4th ed., 2003) at p.1325 and Doyle, Constitutional Law: 
Texts, Cases and Materials (Dublin: Clarus Press, 2008) at p. 61.

�	 Doyle, Constitutional Law: Texts, Cases and Materials (Dublin: Clarus 
Press, 2008) at p. 61.
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Reform v. Devine� (hereinafter referred to as “Devine”). The 
case involved an application for an interim injunction which 
normally requires the applicant to make an undertaking as 
to damages. However, the appellants in this case, the State, 
raised a specific equality argument in this context. They 
argued that as the interim injunction was necessitated by 
international cooperation to restrain dealings with assets that 
were claimed to be the fruits of  crime, such an undertaking 
as to damages should not be required. In relation to the 
equality issue, the court had to decide whether there would 
be a breach of  the equality guarantee if  the State was not 
required to give an undertaking as to damages. In this case, 
both Fennelly J. and O’ Donnell J. held that as there was a 
significant difference in the relative function of  the State and 
the individual litigant, this was not a comparison which could 
give rise to an argument under Article 40.1 and therefore no 
question of  discriminatory treatment could arise. 

Many of  the cases which have references to the equality 
guarantee involve procedural issues in the courts. One useful 
example is the case of  Minister for Justice, Equality and Law 
Reform v. Tobin� (hereinafter referred to as ‘Tobin’) involving 
an equality of  arms argument in the context of  European 
Arrest Warrant proceedings. The appellant had been involved 
in an accident in Hungary, in which his car struck and killed 
two young children. The appellant did not return to Hungary 
for his trial, was convicted and sentenced to three years. 
Hungary sought the surrender of  the appellant in 2003 but 
the application was rejected. After a change in the law in 
2009,� a fresh European Arrest Warrant proceeding was 
launched. The equality issue raised in this context related to 
whether there had been a breach of  the right to equality of  
arms in the circumstances. The appellant argued that the State 
had an opportunity to change the law and demand a replay of  
the proceedings whereas he did not have this opportunity.� 
While the other judges did not consider that there was a 
legitimate equality argument, Hardiman J. did emphasise the 
‘massive disparity of  resources and power between the State 
and an individual’ as a relevant consideration in determining 
there was an abuse of  process in a particular case.10 

Another interesting example of  equality arguments 
surrounding procedural issues in court is the case of  D.X. v. 
Her Honour Judge Olivia Buttimer11 (hereinafter referred to as 
“D.X.”). In this case, the High Court referred to the principle 
of  equality in the context of  judicial review proceedings 
in determining whether Judge Buttimer acted ultra vires in 
refusing to permit Mr. X. to be assisted by a friend in in camera 
proceedings relating to his judicial separation from Ms. Y. Mr. 
X., due to cancer and subsequent treatment could speak but 
with considerable difficulty and his speech was not always 

�	 Minister for Justice, Equality and Law Reform v. Devine (2012) IESC 2. 
�	 Minister for Justice, Equality and Law Reform v. Tobin (2012) IESC 

37. 
�	 The European Arrest Warrant Act 2003 was amended by the 

Criminal Justice (Miscellaneous Provisions) Act 2009 to give further 
effect to the Council Framework Decision of  the 13 June 2002 
on the European Arrest Warrant and the Surrender Procedures 
between Member States.

�	 Minister for Justice, Equality and Law Reform v. Tobin (2012) IESC 37 
at paragraph 95 (per Hardiman J.). 

10	 Minister for Justice, Equality and Law Reform v. Tobin (2012) IESC 37 
at paragraph 137 (per Hardiman J.). 

11	 D.X. v. Her Honour Judge Olivia Buttimer (2012) IEHC 175.

understood by those unfamiliar with his condition. Mr. X. 
sought to have a friend, Ms. S., admitted to the proceedings 
to assist him, but this was refused by the Judge in the Circuit 
Court. In addition to the legislative support in Article 40(5) of  
the Civil Liability and Courts Act 2004 in favour of  allowing 
Ms. S. to be present at the proceedings, Hogan J. held that 
Article 40.1 also provided that the courts, where practical 
and feasible, should see to it that litigants suffering a physical 
disability are not placed at a disadvantage as compared with 
their able-bodied opponents by reason of  that disability. This 
would ensure that all litigants are held equal before the law.12 
The failure to permit Mr. X. to have Ms. S. present ‘to give 
the kind of  practical assistance which the able-bodied litigant 
takes for granted’ amounted to a breach of  Article 40.1.13 

Another case, A.O. v. Minister for Justice, Equality and Law 
Reform, Ireland and the Attorney General (No. 2)14(hereinafter 
referred to as ‘A.O.’), involved an application for a stay on the 
implementation of  a deportation order. Of  interest from an 
equality perspective was the consideration by Hogan J. as to 
whether the non-marital child of  the applicant had the same 
equal rights as a marital child. The High Court reaffirmed, 
consistent with previous jurisprudence on the matter, that 
they did in fact have equal rights as ‘any other conclusion 
would be flagrantly inconsistent with the Constitution’s 
command of  equality before the law in Article 40.1’. Finally, 
in the case of  Doherty v. The Referendum Commission and the 
Honourable Mr. Justice Kevin Feeney15 (hereinafter referred to as 
‘Doherty’), Hogan J. again considered equality in the context 
of  a judicial review of  certain public statements made by 
the Referendum Commission. Hogan J. held that as the 
Referendum Commission was publically funded it could not 
deviate from the principle of  strict neutrality as this would 
infringe the equality guarantee in Article 40.1.16 The learned 
Judge held that the court can interfere where this principle 
has been violated.

Equality in 2012: The Lessons 
Many interesting insights into the treatment of  Article 40.1 
by the Superior Courts can be gleaned from the decisions 
in these cases. This article will review these developments in 
three stages: the engagement of  Article 40.1, the interference 
with Article 40.1 and justifying a difference in treatment 
under Article 40.1. 

Engagement of Article 40.1

In order to engage Article 40.1 in the first instance it must 
be shown that the case in question falls within the scope of  
Article 40.1. In order to determine this, two criteria must 
generally be satisfied. Firstly, the claimant must be a ‘human 

12	 D.X. v. Her Honour Judge Olivia Buttimer (2012) IEHC 175 at 
paragraph 14 (per Hogan J.).

13	 D.X. v. Her Honour Judge Olivia Buttimer (2012) IEHC 175 at 
paragraph 16 (per Hogan J.).

14	 A.O. v. Minister for Justice, Equality and Law Reform, Ireland and the 
Attorney General (No. 2) (2012) IEHC 79.

15	 Doherty v. The Referendum Commission and the Honourable Mr. Justice 
Kevin Feeney (2012) IEHC 211.

16	 Doherty v. The Referendum Commission and the Honourable Mr. Justice 
Kevin Feeney (2012) IEHC 211 at paragraph 36 (per Hogan J). 
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26 and the Employment Equality Bill 1996,24 counsel challenged 
the Bill on the grounds that certain provisions discriminated 
on grounds of  age. The Supreme Court went into great 
detail in assessing the proportionality of  the measure in the 
employment context, a fact “not usually seen as a an essential 
attribute of  human personality” and Hogan and Whyte view 
this as the court now seeing “Article 40.1 as having a much 
wider field of  application than previously thought, covering 
any context in which discrimination or classification may 
have been based on the essential attribute of  the human 
person.”25

Recent decisions of  the courts have not mentioned 
this ‘essential attribute’ test but it would appear that this 
distinction between the contextual approach and the basis 
approach is abating and that the basis approach is the one 
more commonly adopted by the courts. Most of  the cases 
involved clear examples of  the application of  the basis 
approach: gender in M.D., disability in D.X., and status of  
a child in A.O. More complicated are the cases of  Devine 
and Tobin which, at first glance, may not appear to be based 
on either the basis approach or the contextual approach. 
However, closer analysis of  the decisions reveals that the basis 
approach is being adopted in both cases. Both cases involve 
an examination of  the position of  the citizen vis a vis the State. 
The examination of  the citizen as the basis of  discrimination 
involves an examination of  the basic characteristics of  the 
citizen as a human person including the fact that the citizen 
has, unlike the State, no constitutional powers and has limited 
resources. 

While it would be unwise to read too much into these 
cases, it could be argued that the courts appear to be moving 
towards a basis approach in all cases. This would explain more 
adequately the decision to consider the equality guarantee in 
the Devine and Tobin cases and its application in other contexts. 
If  this is the case, it is a refreshing move in the direction of  a 
more expansive reading of  the equality doctrine and rids the 
doctrine of  an unnecessary level of  complexity. Therefore it 
can be argued that the courts will now find that Article 40.1 
has been engaged in cases where there is a clear difference in 
treatment based on some irrelevant characteristic.

Interference with Article 40.1

In order to determine whether there is a breach of  the equality 
guarantee, there must be some difference in treatment which 
amounts to an interference with Article 40.1.26 Establishing 
a difference in treatment necessarily requires the use of  
a comparator.27 Without a recognizable comparator, a 
difference in treatment and therefore an interference with 
Article 40.1 cannot be established.

24	 (1997) IR 321. 
25	 Hogan and Whyte, J.M. Kelly: The Irish Constitution (Dublin: 

Butterworths , 4th ed., 2003) at p. 1345.
26	 See for example, Dillane v. Ireland [1980] ILRM 167; G v. District 

Judge Murphy and Ors[2011] IEHC 445.
27	 Breathnach v. Ireland [2001] 3 IR 230 (comparison between prisoners), 

JW v. JW [1993] 2 IR 477 (married and unmarried women), Foy 
v. An t-Ard Chlaraitheoir & Ors [2002] IEHC 116 (comparison 
between transgender persons), de Burca v. Attorney General [1976] 
IR 38 (comparison between men and women). 

person’ and secondly, the claim must relate to an ‘essential 
attribute of  a human person’.

(a) A Human Person

The express wording of  Article 40.1 provides that the right 
is applicable to ‘human persons’. It has been determined by 
the courts that non-human persons are not entitled to benefit 
from the guarantee of  equality in Article 40.117 and, therefore, 
the provision does not apply to businesses or corporations of  
any sort.18 The most recent cases have not had any difficulties 
in satisfying this first criterion under Article 40.1. All of  the 
cases have related to human persons, therefore satisfying 
this first test.

(b) The Essential Attribute Test

Even if  the claimant is a human person, it has been held that 
a claim can only be made if  the claim relates to the “essential 
attributes of  the human person”, a criterion that has, in the 
past, “greatly emasculated the guarantee of  equality”.19 From 
the decisions of  the courts, it has become clear that this test 
can be satisfied in two ways: a contextual approach and a 
basis approach. The contextual approach espouses the idea 
that it is important to consider the context of  the case. If  the 
context is linked to some essential attribute of  the human 
person then the claim will be considered. For example, in 
Quinns Supermarket v. Attorney General20, as the context of  the 
dispute was linked to the individuals trade or business this was 
not considered to be an essential attribute of  a human person 
and as such did not fall within the scope of  the guarantee. 
Walsh J. referred to the concept of  human persons as “merely 
intended to illustrate the view that this guarantee refers to 
human beings for what they are in themselves rather than to 
any lawful activities, trades or pursuits which they may engage 
in or follow”.21 The courts have reaffirmed this contextual 
approach in many cases.22 There has been some evidence of  
judicial disquiet with this approach. For example in Brennan 
v. Attorney General,23Barrington J. commented that Article 
40.1 is concerned with human beings in society displaying a 
move away from the human personality in context doctrine. 
However, on appeal to the Supreme Court, O’Higgins C.J. 
restated and reaffirmed the restrictive doctrine. A move has 
been made in recent years to a “basis approach”. In Re Article 

17	 Macauley v. Minister for Posts and Telegraphs [1966] IR 345.
18	 Quinn’s Supermarket v. Attorney General[1972] 1 IR 1.This was 

reaffirmed by the Supreme Court in Abbey Films v. Attorney General 
[1981] IR 158 at p. 172 (per Kenny J.)

19	 Hogan and Whyte, J.M. Kelly: The Irish Constitution (Dublin: 
Butterworths , 4th ed., 2003) at p. 1342; See Doyle, “The Human 
Personality Doctrine in Constitutional Equality Law” (2001) 9 
ISLR 101; See also Whyte “A Comment on the Constitutional 
Review Group’s Proposals on Equality” in Byrne and Duncan 
(Dublin: Irish Centre for European Law, 1997) at pp. 100-104; and 
O’ Dowd “The Principles of  Equality in Irish Constitutional and 
Administrative Law” (1999) 11 European Review of  Public Law 769 
at pp. 808-823.

20	 Quinn’s Supermarket v. Attorney General [1972] 1 IR 1.
21	 [1972] 1 IR 1 at p. 14.
22	 See Murtagh Properties v. Cleary [1972] IR 330 ; de Burca and Anderson v. 

Attorney General [1976] IR 38; and Murphy v. Attorney General [1982] 
IR 241.

23	 Brennan v. Attorney General [1983] ILRM 449.
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(a) The Comparator Doctrine

In most cases the comparator is relatively clear and this is 
also certainly the case in the most recent decisions of  the 
Superior Courts. In the case of  M.D., the obvious comparator 
with the accused male was a female. In the case of  D.X., the 
comparator of  the disabled applicant was an able-bodied 
litigant and in the case of  A.O. the comparator was a child 
of  married parents as opposed to a child of  unmarried 
parents. 

However, the issue of  the comparator became a significant 
obstacle in the case of  Devine as no suitable comparator could 
be identified. In the case of  Devine, it was alleged that the State 
should not be treated differently to another litigant in relation 
to an undertaking for damages in injunctive proceedings. The 
majority of  the Supreme Court held that the State is ‘clearly 
not to be equated with a private citizen or corporate litigant 
pursuing the protection of  private interests’28. Therefore, as 
there was no comparator, a difference in treatment could not 
be established. O’Donnell J. gave more explicit reasons as 
to why the State was not comparable with a private litigant 
including the fact that the Constitution provides for a clear 
distinction between the State and the individual such that 
the State could enter into international agreements, pass 
legislation to implement such agreements and, in this context, 
was acting in the public interest, whereas a private individual 
could not do any of  these things. 

This difference in treatment of  the State and an individual 
in the provision of  compensation can be identified in many 
areas of  the law - for example, in cases where bail is refused 
and the person is subsequently acquitted, the State is not 
required to compensate that person and similar considerations 
apply where the conviction is quashed on appeal. All of  these 
examples are ‘inconsistent with the assumed principle of  
equality, and go to show that the law distinguishes clearly 
between the position of  the State authorities carrying out 
public duties and other litigants, and does so, in particular 
by protecting the State from exposure to claims for damages 
which private litigants pursuing private interests may face. 
The rationale appears to be that, if  law enforcement bodies 
must also take into account the risk of  damages claims of  
unquantifiable amounts, they may then be deterred from 
performing the duty which they owe to the public of  pursuing 
and, if  possible, prosecuting wrongdoers’29. This distinction 
is rooted in a policy consideration which seeks to avoid 
the ‘chilling’ or ‘paralysing’ effect of  a broad exposure to 
potential claims for damages on the performance of  the 
duty imposed.30

Therefore, it would appear from the most recent decisions 
that the comparator doctrine is still an essential element in 
finding an interference with Article 40.1. 

Justifying an Interference with Article 40.1

In all cases where Article 40.1 is engaged and an interference 
with Article 40.1 has been established, it is open to the 

28	 Minister for Justice, Equality and Law Reform v. Devine (2012) IESC 2 
at paragraph 60 (per Fennelly J).

29	 Minister for Justice, Equality and Law Reform v. Devine (2012) IESC 2 
at paragraph 45 (per O’ Donnell J.).

30	 Minister for Justice, Equality and Law Reform v. Devine (2012) IESC 2 
at paragraph 45 (per O’ Donnell J.).

court to determine that this interference is justifiable and 
proportionate. 

(a) Burden of Proof

An important opening question in this respect is who carries 
the burden of  proof  in equality cases. The general rule is 
that in all constitutional challenges, due to the presumption 
of  constitutionality of  legislation, the applicant has the 
burden of  proving that the particular statutory provision in 
question is unconstitutional. However, there has been some 
discussion in equality cases that there may be an exception in 
cases where the discrimination is based on one of  the very 
essential attributes of  human personality such as sex or race. 
In these cases, the burden of  proof  will shift to the State to 
defend the classification. In Haire v. Minister for Health and 
Children,31 it was held that where discrimination is based on 
sex, race, language or religious or political opinion, “the onus 
of  proof  may shift and the State may be obliged to justify 
the legislation in the first instance”.32 

It is interesting to examine the more recent cases in 
order to ascertain whether the general rule is being applied 
regularly or whether this exception has taken root in certain 
cases. An interesting case for such an analysis is the case of  
M.D. which involved alleged discrimination on the grounds 
of  sex.The general rule is that the burden of  proof  rests 
with the applicant. However, as this was a case involving 
sex discrimination, there was room for the application of  
the exception in this case. In the case of  M.D., while not 
expressly dealt with, it would appear that Denham C.J. 
applied the general rule and not the exception. Denham C.J. 
examined the justification for the difference in treatment 
without referring at any stage to the burden of  proof  or any 
exceptional shift in the burden of  proof. This would appear 
to suggest that this exception to the traditional rule has not 
been maintained in more recent cases. While this reduces 
uncertainty in the preparation of  claims, it does mean that 
the burden on the applicant in equality cases, as in all other 
constitutional cases, is very high. 

(b) Legitimate Justification and Proportionality

As previously mentioned, even where there is evidence of  
disparate treatment, there may be a legitimate justification for 
the difference in treatment which will save the measure from 
falling foul of  the equality guarantee. Where a difference in 
treatment has been found by the court, such differences may 
in fact be legitimate as long as they are related to a difference 
in capacity; physical or moral or a difference in social function 
(second sentence in Article 40.1) or protect a particular 
constitutional value. However, the courts have also held that 
the rule must also satisfy a proportionality test defined as a 
“legitimate legislative purpose…it must be relevant to that 
purpose, and that each class must be treated fairly”.33 This 
test has been expanded upon in recent years and the most 
cited formulation is now that of  Costello J. to the effect 

31	 Haire v. Minister for Health and Children [2010] 2 IR 615.
32	 Haire v. Minister for Health and Children [2010] 2 IR 615 at p. 659 (per 

McMahon J).
33	 Brennan v. Attorney General [1983] ILRM 449 at p. 480 (per Barrington 

J.).
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in effective enforcement’ as it would deter females from 
reporting violations if  she was potentially subject to criminal 
prosecution as a result. Denham C.J. held that here a similar 
approach had been taken by the Oireachtas.40 Therefore, in 
this case the justification of  the social policy of  protecting 
young women from sexual intercourse was capable of  
justifying discrimination between males and females as long 
as this justification was proportionate. 

While this might appear to be giving a wide discretion 
to the Oireachtas, Doyle has commented that the courts 
generally accept certain measures as legitimate where it 
appears that the measures imposed to meet the objective 
justification are ‘tailored to achieving the purpose rather than 
merely relevant”41 to it. This would certainly appear to be an 
accurate reflection of  the decision of  Denham C.J. in the case 
of  M.D. It is therefore clear that the courts will give a broad 
discretion to the State in the implementation of  policies as 
long as these policies are tailored to meet, and not merely 
relevant to, a legitimate objective. 

Any perceived broad discretion granted to the State in the 
context of  justifying discrimination can also be ameliorated 
by the proportionality doctrine which seeks to ensure that 
the measures implemented in support of  some legitimate 
aims are not arbitrary and are necessary to meet that purpose. 
In the case of  M.D., Denham J noted that the decision 
of  the Oireactas was made ‘on an objective basis and not 
arbitrary’.42 She concluded that decisions on such matters 
are ‘a matter for the legislature. Courts should be deferential 
to the legislative view on such matters of  social policy’43. 
Therefore, the provision of  the legislation which provided 
for a difference in treatment between males and females was 
not contrary to the Constitution. This decision implies that 
even though the Supreme Court may not have chosen the 
same course of  action in order to achieve the same result, 
they will not interfere with the discretion of  the Oireachtas 
in matters of  social policy. This approach is consistent with 
the jurisprudence of  the European Court of  Human Rights 
which is also generally reluctant to interfere with the measures 
chosen by a particular state to meet a certain objective as long 
as the objective chosen is not arbitrary. This is also linked to 
the comment of  Doyle in relation to tailoring the measure to 
the objective. As long as the State can show that the measure 
is tailored to a particular objective, it will be very difficult for 
a court to find that the measure is arbitrary or to intervene 
and suggest alternative measures. 

Conclusions
The recent decisions of  the Superior Courts in the area of  
equality reveal some interesting insights into the manner in 
which the concept of  constitutional equality is developing. 

40	 M.D. (A Minor Suing by his Mother and Next Friend, S.D.) v. Ireland, 
the Attorney General and the Director of  Public Prosecutions (2012) IESC 
10 at paragraph 53 (per Denham CJ).

41	 Doyle, Constitutional Law: Texts, Cases and Materials (Dublin: Clarus 
Press, 2008) at p. 80.

42	 M.D. (A Minor Suing by his Mother and Next Friend, S.D.) v. Ireland, 
the Attorney General and the Director of  Public Prosecutions (2012) IESC 
10 at paragraph 54 (per Denham CJ). 

43	 M.D. (A Minor Suing by his Mother and Next Friend, S.D.) v. Ireland, 
the Attorney General and the Director of  Public Prosecutions (2012) IESC 
10 at paragraph 50 (per Denham CJ).

that the measure must:— “(a) be rationally connected to the 
objective and not be arbitrary, unfair or based on irrational 
considerations; (b) impair the right as little as possible, and 
(c) be such that their effects on rights are proportional to the 
objective”.34 Where there is no justification, then a violation 
of  Article 40.1 has been established. This occurred in the case 
of  D.X. where the exclusion of  Mrs. S. from the proceedings 
was a discrimination against D.X. in breach of  Article 40.1 
to which there was no justification.

In the case of  M.D., the issue of  objective justification 
arose in a case involving legislation which treated men and 
women unequally for the purposes of  a particular sexual 
offence. In the High Court it was held that the impugned 
section 5 was only a limited immunity for women in respect 
of  sexual intercourse. The immunity thus only applied to 
one area of  sexual activity “that can result in pregnancy. It 
is the one consequence of  sexual activity that carries no risk 
for boys or men. The risk of  pregnancy is only borne by 
girls.”35 The High Court therefore concluded that there was 
discrimination but that it was legitimated by being founded 
on difference in capacity, physical or moral or difference 
of  social function of  men and women in a manner not 
invidious, arbitrary or capricious. In the Supreme Court, 
Denham C.J. considered that the general scheme of  the 
legislation attempted to achieve as far as possible a gender-
neutral definition of  sexual offences36. However, she held 
that the ‘natural physiological differences between males and 
females cannot be entirely assimilated’37. Denham C.J. held 
that while the act of  sexual intercourse is engaged in by a 
male and a female, ‘each performs a distinct physiological 
function. The male’s penis penetrates the female’s vagina 
and may emit the sperm which, relevantly for this appeal, is 
capable of  rendering the female pregnant. Thus some natural 
and inevitable differentiation of  treatment is inherent in the 
statutory scheme’38. 

Therefore, the question for the court was whether ‘it falls 
to the Court or to the Oireachtas to make the judgment as 
to whether the risk that the female will become pregnant 
justifies exempting her, but not her male counterpart, 
from prosecution’39. Denham C.J. recognised the notorious 
difficulty of  this question and referred to similar cases in 
the United States where similar issues have been grappled 
with and which highlighted the very different situation of  
men and women with respect to the problems and risks of  
sexual intercourse. Additionally, the US courts have held 
that gender neutral statutes would ‘frustrate its interest 

34	 Heaney v. Ireland [1994] 3 IR 593 at p. 607 (per Costello J.).
35	 M.D. (A Minor Suing by his Mother and Next Friend, S.D.) v. Ireland, 

the Attorney General and the Director of  Public Prosecutions (2012) IESC 
10 at paragraph 40 (per Denham CJ).

36	 M.D. (A Minor Suing by his Mother and Next Friend, S.D.) v. Ireland, 
the Attorney General and the Director of  Public Prosecutions (2012) IESC 
10 at paragraph 45 (per Denham CJ).

37	 M.D. (A Minor Suing by his Mother and Next Friend, S.D.) v. Ireland, 
the Attorney General and the Director of  Public Prosecutions (2012) IESC 
10 at paragraph 46 (per Denham CJ).

38	 M.D. (A Minor Suing by his Mother and Next Friend, S.D.) v. Ireland, 
the Attorney General and the Director of  Public Prosecutions (2012) IESC 
10 at paragraph 47 (per Denham CJ).

39	 M.D. (A Minor Suing by his Mother and Next Friend, S.D.) v. Ireland, 
the Attorney General and the Director of  Public Prosecutions (2012) IESC 
10 at paragraph 48 (per Denham CJ).
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Tour of Legal Graves – Glasnevin 
Cemetery Museum
By kind permission of  the Dublin Cemetery Committee and the Glasnevin Trust, the Annual General Meeting of  the Irish 
Legal History Society for 2012 will be held in the Museum, Glasnevin Cemetery on Friday 30th November. 

The meeting will be preceded by a guided tour of  the graves of  members of  the legal profession. These will include the graves 
of  leading legal figures of  the nineteenth century such as Chief  Baron Palles of  the Court of  Exchequer. Legal figures from 
the twentieth century will include George Gavan Duffy, President of  the High Court and Eamonn Duggan, solicitor, who 
were signatories of  the Anglo Irish Treaty of  1921. We will also have the opportunity to see the graves of  Charles Stewart 
Parnell, James Devlin (one of  the survivors of  the charge of  the Light Brigade), Sir Roger Casement, Michael Collins, Arthur 
Griffith, Eamon de Valera, Robert Erskine Childers, Sean T.O’Kelly, Brendan Behan, Sean McBride S.C. and the Sheehy 
Skeffington family. The tour will conclude before dusk with a visit to the O’Connell mausoleum. 

This tour promises an interesting afternoon as aspects of  the rich tapestry of  Irish legal heritage are uncovered. The AGM 
will be followed by a lecture delivered by the president of  the society, Professor Norma Dawson, on: “The Ulster Plantation 
Case 1892–98—the end of  the adventure?”

The tour begins at 3pm and both members and non-members are welcome. 

For further details please contact Yvonne Mullen at ymullen@lawlibrary.ie. 

regard, as long as the measures imposed are tailored to meet 
the particular policy justification and; (c) the Courts will not 
interfere with the measures chosen by the State to implement 
a particular policy, even if  this is not the choice that the court 
would have made, as long as the measure is objective and not 
arbitrary. It is not within the remit of  the court to substitute 
its judgment for that of  the Oireachtas in such matters. 

The emerging case law on equality in 2012 would appear 
to show two distinct trends. Firstly, there is a rationalization 
of  the previously cumbersome provisions in relation to 
the engagement and identification of  an interference with 
Article 40.1. This certainly eases the difficulties previously 
faced by applicants in engaging Article 40.1 and establishing 
an interference with Article 40.1. Secondly, the State is 
given broad discretion in the policies it implements which 
can justify differences in treatment but only as long as these 
measures are specifically tailored to meet the stated objectives. 
There is an increasing judicial willingness to engage with and 
consider Article 40.1 and the enthusiasm with which the 
Superior Courts have employed equality rhetoric, certainly 
places the applicant in a much more positive position than 
had previously been possible under the older interpretations 
of  Article 40.1.  ■

The use of  the equality guarantee is certainly increasing and 
it appears to be rationalizing some of  the more complex 
assessments that hindered its previous development such 
as the ‘essential aspect of  human personality’ doctrine. The 
equality guarantee appears to be moving towards its natural 
place as the cornerstone of  Irish human rights jurisprudence. 
The variety of  cases and the level of  analysis dedicated to the 
equality guarantee in these cases is evidence of  this trend.

In relation to engaging Article 40.1, it now appears that the 
Superior Courts are applying a simple model in determining 
whether Article 40.1 has been engaged: (a) is the applicant a 
human person and (b) has the applicant been discriminated 
against on the basis of  some irrelevant characteristic. In 
relation to determining whether an interference with Article 
40.1 has occurred, the courts have held that (a) the applicant 
must have a suitable comparator and (b) the comparator and 
the applicant must have been treated differently. Finally, in 
relation to justifying an interference with Article 40.1 there 
are three important findings: (a) the general rule that the 
burden of  proof  rests on the applicant to show that there is 
no justification for the difference in treatment is dominating 
the case law. The exception to this rule has not been utilized in 
recent cases; (b) the State can justify differences in treatment, 
and the Court will give a wide discretion to States in this 
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Now available…
The Law of Companies, 
Third Edition 
by Dr Thomas B Courtney

Formerly The Law of Private Companies, it has 
been expanded to include guidance on PLCs, 
SEs, guarantee companies, unlimited companies, 
external companies and branches and restructured 
in keeping with the proposed layout of the new 
Companies Bill.

Six new chapters have also been added that deal with:
• strike o�  and restoration
• guarantee companies
• unlimited companies
• prospectus, market abuse & transparency law
• conversion by re-registration
• external companies and branches

Along with these radical new changes, The Law of 
Companies has been fully revised and updated to 
take account of all new legislation, case law, and 
important foreign judicial developments.

About the author: Dr Thomas B Courtney, B.A., LL.B., 
LL.D, Solicitor, is a partner at Arthur Cox, Chairman 
of the Company Law Review Group and examiner 
in Company Law for Law Society’s Entrance 
Examination (FE1).

Contributors: G Brian Hutchinson, BCL, LLM, DAL, 
BL, is a Senior Lecturer & Director at the Commercial 
Law Centre, School of Law, UCD. 

Daibhi O’Leary, BComm, is an associate at Arthur Cox.

Publishing this month…

Companies Acts 1963-2012
This book is a compendium of Irish company 
legislation and key European legislation.

New to this edition:
Primary legislation
• Companies (Amendment) Act 2012
• Civil Partnership and Certain Rights and
• Obligations of Cohabitants Act 2010
• Fines Act 2010

Secondary legislation
• EC (Transitional Period Measures in respect of 

Third Country Auditors)
• Regulations 2009
• EC (Directive 2006/46/EC) (Amendment) 

Regulations 2010
• EC (Statutory Audits) (Directive 2006/43/EC) 

Regulations 2010
• EC (group Accounts) Regulations 2010
• EC (Mergers and Divisions of Companies) 

(Amendment) Regulations 2011 

Rules
Updated versions of the following will also be 
included:
• Transparency Rules (Sept 2009)
• Prospectus Rules (Dec 2011)
• Market Abuse Rules (Feb 2012)

Commentary throughout has been updated and 
useful analyses of recent cases are provided. In 
addition, cross-references to the relevant UK 
provisions have been added to this edition.

Contributors to this edition: 
Paul Egan and Dáibhí O’Leary.

Previous Contributors: 
Eleanor Daly, Paul Egan, Aidan Lambe, Gary McCarthy, 
Ailbhe O’Neill & Aillil O’Reilly.

Publishing this month…

Law of Torts, Fourth Edition 
by Mr Justice Bryan M E McMahon 
and William Binchy

The eagerly awaited new edition of this title is 
the complete Irish tort law reference book and 
the contents have been extensively revised 
since the last edition was published in 2000. Key 
developments are detailed and relevant recent 
case law is examined. 

This book will be essential for both legal 
practitioners and people studying Irish law.

Recent important legislation examined in the 
book includes: 
• Criminal Law (Defence and the Dwelling) Act 

2011
• Civil Law (Miscellaneous Provisions) Act 2011 
• Defamation Act 2009
• Consumer Protection Act 2007
• Civil Liability and Courts Act 2004 
• Personal Injuries Assessment Board Act 2003

Key developments and case law are examined in 
areas such as:
• Pure economic loss
• Limitations and purchase of � nancial products
• Vicarious liability for sexual assaults
• Damages 
• Privacy 
• Defamation 
• Psychiatric injury 
• Liability of public authorities
• Employers’ liability
• Professional negligence 
• Defective buildings  
• Products and occupiers’ liability

About the authors: The Hon Mr. Justice Bryan M.E. 
McMahon, retired Judge of the High Court, BCL, LLB, 
LLM (Harvard), Ph D, LLD (honoris causa University 
College Dublin, 2012), a Senior Partner in the � rm 
of Houlihan McMahon, Ennis, County Clare and 
parttime Professor of Law at NUIG. Formerly Chair 
of many ublic bodies including The Crime Forum 
(1999), The National Archives Advisory Council 
and The Irish University Quality Board. Currently, 
Chairman of the Abbey Theatre and of the 
Governing Body of University College Cork.

William Binchy is a practising barrister. 
He was Special Legal Advisor to the Irish 
Department of Justice (1974–1976), Research 
Counsellor to the Law Reform Commission 
(1976–1992), Regius Professor of Laws, 
Trinity College Dublin (1992–Corpus Christi 
College Cambridge (Michaelmas term, 2002) 
and Visiting Fellow, Institute of European 
and Comparative Law, Oxford (June, 2011).

Governing Body of University College Cork.

William Binchy 
He was Special Legal Advisor to the Irish 
Department of Justice (1974–1976), Research 
Counsellor to the Law Reform Commission 
(1976–1992), Regius Professor of Laws, 
Trinity College Dublin (1992–Corpus Christi 
College Cambridge (Michaelmas term, 2002) 
and Visiting Fellow, Institute of European 
and Comparative Law, Oxford (June, 2011).
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