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Tribute to Mr Justice Vivian Lavan

THE HoNourABLE MR JusTIiCE NicHoLAS KEARNS, PRESIDENT OF THE

HicH COuRT

Writing at this point in time — when so many tributes have
already recorded the many achievements of my late friend
and colleague - I can not imagine that Vivian himself would
want a reheated account at this stage of those milestone
moments in his career which have been so fully documented
elsewhere.

On this, a Saturday morning in autumn, Vivian would for
many years have been preparing himself for one of UCD’s
home rugby matches in Belfield, preceded of course by a
convivial lunch where Messrs Maughan and Scally could be
relied upon to inject appropriate levels of mischief and fun
in the kind of environment Vivian so enjoyed. The lunches
were even more enjoyable when they involved half-time
visits to the bar (purely to get warm) and a later visit for the
apres-match analysis which could, of course, take some time.
Shortly before his death he had arranged a bumper lunch
in UCD (for which I was fortunate to make the cut), which
included Fred Morttis, John Murray, Paul Gilligan, Esmonde
Smyth, Mick O’Shea, David Byrne and Michael Moriarty, but
sadly Vivian was too ill on the day to make it himself. We felt
keenly on that occasion that it was organised by Vivian as a
form of farewell lunch .

It was typical of Vivian to be thinking of people other
than himself. He so enjoyed those lunches in Hunter’s Hotel
which were arranged around David Maughan and Jimmy
Scally during their bouts with ill health. Vivian knew it was
a practical way of showing affection and providing support.
He was always very good at that, entering any company
with his booming trademark salutation “gentlemen! How
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are we?” That first word really encapsulates for me Vivian’s
own outstanding characteristic.

On his last day in court, I said that I had never heard
Vivian speak ill of anyone. In the Law Library, there are many
who would regard this as an unpardonable virtue, but Vivian
was certainly a very good listener when a good story was
doing the rounds. In this respect, he had a sense of humour
which was compassionate rather than acerbic. He would be
the first to admit that he had his own little faults but he was
expert at working with and around them.

I recall once on circuit when, after a case before him had
abruptly finished (on bad terms from my point of view), we
coincidentally met later that day. I am sure I looked even
more cranky than I do on the bench nowadays, but found
myself disarmed and mollified within minutes as he talked
about everything other than the case in the most charming
manner. It was his way of inviting you to put it behind you
and -the funny thing is - it always worked. In short, it was
impossible to stay cross with Vivian and that is one attribute
I reckon we would all like to possess.

Many will agree that Vivian showed towering strength
in his final days. Of course, he had such wonderful support
from Una and the family, but I think in large measure, Vivian
had himself exceptional qualities which shone through at that
time and which in turn provide us with consolation now that
he is no longer with us. I think a lot about this supremely
decent man and, like all his colleagues and friends at the Bar,
miss him greatly ™
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Abuse of Process

YvoNNE MuLLEN BL

The expeditions of the Zoé Group to the High Court and
the Supreme Court in the summer of 2009 have thrown the
doctrine of abuse of process into sharp relief. Originally
considered a sub-set of res judicata, the doctrine has found
a new lease of life over the past few years with a number of
significant judgements from the Irish and English Courts,
particularly the Supreme Court decision in In Re Vantive
Holdings', which so spectaculatly made the headlines. The
sword of abuse of process, upon which the applicant in
Vantive ultimately fell, has sometimes been incarnated as
“estoppel by omission” and in America is known as “equitable
preclusion”.

A starting point

The recognised starting point of the doctrine of abuse of
process must inevitably be the 1843 case of Henderson v
Hendersor* and the oft-quoted dicta of Sir James Wigram
V.C. who declared that:

“I believe that I state the rule of the Court correctly
when I say that, whete a given matter becomes the
subject of litigation in, and of adjudication by a Court
of competent jurisdiction, the Court requires the
parties to that litigation to bring forward their whole
case and will not (except under special circumstances)
permit the same parties to open the same subject of
litigation in respect of matter which might have been
brought forward as part of the subject in contest but
which was not brought forward, only because they
have from negligence, inadvertence ot even accident,
omitted part of their case. The plea of Res Judicata
applies, except in special cases, not only to points
upon which the Court was actually required by parties
to form an opinion and pronounce a judgement, but
to every point which propetly belongs to the subject
of the litigation, and to which parties exercising
reasonable diligence might have brought forward at
the time.””

The proposition has long been accepted in Ireland as can be
seen from the judgement of Dowse B in Russel/ v Waterford
& Limerick Ry Co".

“When the cause of action is the same and the
plaintiff has an opportunity in the former suit of
recovering that which he seeks to recover in the

[2009] IESC 69

Henderson v Henderson 1843 3 Hare at 100
at 114

(1885) 16 L.R. IR 314

EENNCNI R
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second, the former recovery is a bar to the later

25

action.

In a similar vein, Pallas C.B. in the case of Cox v Dublin City
Distillery (no 2)° held that a party to previous litigation was
bound “not only [by] any defences which they did raise in
that suit, but also any defence which they might have raised,
but did not raise therein™”.

Accordingly it can be seen that the doctrine of abuse
of process binds plaintiffs and defendants equally. Further,
the onus of proof lies with the party alleging the abuse of

process.

The Rationale

The rationale behind the doctrine is to prevent a multiplicity
of cases, all essentially litigating the same issues. The
desirability of such an approach is clear; it prevents the
hounding of individuals and companies and enables the
courts to manage it’s resources most effectively. In the House
of Lotds decision of Johnson v Gore Wood?®, Lord Bingham
declared that;

“The underlying public interest is the same; that there
should be a finality to litigation and that a party should
be not twice vexed in the same matter. The public
interest is reinforced by the current empathsis on
efficiency and economy in the conduct of litigation,
in the interests of the parties and the public as a

959

whole.

This reasoning was reiterated in the decision in Woodbouse v
Condigna"®, where Brooke L.J. referred to the public interest
and held that:

“But at least as important is the general need, in
the interests of justice, to protect the respondents
to successive applications in such circumstances
from oppression. The rationale for the rule in
Henderson v Henderson that, in the absence of special
circumstances, parties should bring their whole case
to court so all aspects of it may be decided (subject
to appeal) once and for all is a rule of public policy
based on the desirability, in the general interest as well
as that of the parties themselves, that litigation should

at 321
[1915] 1 IR 345
at 372
[2002] 2 AC 1; [2001] 2 WLR 72; [2001] 1 All ER 481
[2002] 2 AC 1 at 31
0 [2002] 1 WLR 2558; [2002] 2 All ER 737

= O 00 J1 WL
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not drag on forever and that a defendant should not
be oppressed by successive suits.”"!

These dicta have been expressly adopted into the Irish
jurisprudential psyche by the Supreme Court in the recent
decisions of Carroll v Ryan'* and A.A. V" Medical Council®._

In the case of A.A. v Medical Conncil, the proceedings
arose from an alleged sexual assault by the applicant. He was
acquitted at trial and afterwards sought temporary registration
as a medical practitioner by the respondent. The respondent
then decided that there was a prima facie case to hold an inquiry
pursuant to Part V of the Medical Practitioners Act 1978. The
applicant had brought judicial review proceedings seeking to
prohibit the holding of the said inquiry on the grounds of
double jeopardy and breach of natural justice by reason of
the multiple proceedings in the same matter. The applicant
was only partly successful and O’Caoimbh | refused to prohibit
the holding of an inquiry.

It was after this determination (which was not appealed)
that the applicant launched fresh judicial review proceedings,
again seeking to prohibit the holding of an inquiry. However
the grounds on this occasion were a breach of natural justice
by reason of a failute to provide legal aid. It was contended
by the respondent that the second judicial review proceedings
were an abuse of process of the court, unreasonable, unjust
and contrary to fair procedures by virtue of the fact that
all issues should have been raised in the first judicial review
proceedings.

Hardiman J, giving judgement with which his brethren
agreed, adopted and approved the English jurisprudence
in the area, endorsing Henderson, Jobnston v Gore Wood and
Woodhouse v Consigna. However, he took a further step, which
to some extent can be said to ameliorate any harshness that
a hard and fast rule would create. He said at page 317:

“Rules or principles so described cannot, in their
nature, be applied in an axiomatic or unconsidered
fashion. Indeed it appears to me that sympathetic
consideration must be given to the position of
a plaintiff or applicant who on the face of it is
exercising his right of access to the courts”.

Further, the Judge had regard to the European Convention of
Human Rights and Fundamental Freedoms 1950, which has
since been fully incorporated into Irish law by the European
Convention on Human Rights Act 2003. Article 6(1) of the
Convention guarantees a right of access to the courts. Such
a right is, of course, limited. In Ashingdane v United Kingdom,"
the European Court of Human Rights said: -

“The right of access to the courts is not absolute but
may be subject to limitations; these are permitted by
implication since the right of access by it’s very nature
calls for regulation by the State, regulation which may

11 [2002] 1 WLR 2558 at 2575
12 [2003] 1 IR 309

13 [2003] 4 IR 302

14 (1985) 7 E.H.RR. 528
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vary in time and place according to the needs and
resources of the community and of individuals.'>”

There must be proportionality between the means employed
and the aims sought to be achieved.'

Notwithstanding the liberal language employed by
Hardiman | in his decision, the applicant’s proceedings were
struck out for abuse of process.

Settlement v Judgement

The question then atises as to what point exactly does the
original litigation have to have reached in order to bar any
subsequent proceedings? If an eatlier claim is abandoned and
later revived in new proceedings is this sufficient to warrant
a dismissal for abuse of process?

The problem has been examined in a number of decisions
both here in Ireland and in our neighbouring jutisdiction. The
1999 decision of the House of Lotds % Bradford and Bingley
Building Society v Seddon'” sheds some light on the difficulty
where Auld L] (Nourse and Ward LJ] concurring) held: -

“Thus], abuse of process may arise where there has
been no earlier decision capable of amounting to res
judicata (either or both because the parties or issues
are different) for example, where liability between
new parties and/or determination of new issues
should have been resolved in the earlier proceedings.
It may also arise where there is such an inconsistency
between the two that it would be unjust to permit the
later to continue”.

The matter was further considered in Jobuston v Gore Wood
(mentioned above). The brief facts of that case were that
the plaintiff was director of a company who had instructed
the defendant, a firm of solicitors. Litigation ensued between
the company and the solicitors due to the alleged negligence
of the defendant. The said litigation was compromised,
however the plaintiff subsequently issued proceedings in his
own name, suing the solicitors for breach of duty owed to
him personally, but arising from the same set of facts. The
defendant applied to have the action dismissed for abuse of
process. Lord Bingham held that: -

“An important purpose of the rule is to protect a
defendant against the harassment necessarily involved
in repeated actions concerning the same subject
matter. A second action is not the less harassing
because the defendant has been driven or thought
it prudent to settle the first; often indeed that
outcome would make the second action the most
harassing”'®.

It is this willingness to take into account previous litigation
that has been compromised or abandoned that distinguishes

15 at 546

16 Tinneally & Sons Ltd v United Kingdom 1999 27 E.H.R.R. 249
17 1999 1 WLR 1482

18 [2002] 2 AC 1 at 32
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the doctrine abuse of process from the classic understanding
of res judicata, which traditionally requires a court
determination on the substantive issues.

In this jurisdiction, this willingness to examine previous
compromised litigation has been taken a step further. In
fact, the Supreme Court here has determined that a party
to a proceeding can be prevented from litigating a matter
where he has raised that point in previous litigation, but
abandoned the point. In Eamon Carroll and Mary Carroll v
Chris Ryan, John Rogers and the Law Society of Ireland” (which
set of facts are rather protracted), the first plaintiff sought
to revive a claim that the third named defendant was abusing
its dominant position in the market for legal services, which
it had earlier abandoned. In his decision, Hardiman ] agreed
with the judgement in Gore Wood and went further, stating
“[this] harassment, in my view, may arise whether or not a
set of proceedings is pursued to judgement or settlement”™.
A practical approach was taken to the matter and the Judge
pointed out that just because a case has not reached a
conclusion does not mean that the opposing party has not
had to prepare for it.

Special Circumstances

It has been a consistent element of the jurisprudence in this
area that if special circumstances prevail, a party who may
otherwise be guilty of an abuse of process may be allowed
to proceed.

What manner of factual matrix amounts to “special
circumstances”’? Certainly, on an examination of the case law,
the bar sits quite high. The case of Barrow v Bankside Agency
L#d? emerged from the morass of what became know as
the “Lloyds litigation”. Subsequent to significant losses in the
insurance market in the United Kingdom in the late 19807,
a plethora of cases emerged. By way of case management
the Commercial Court determined that that the claims
should be divided into generic classes and selected particular
actions for early trial. The hope was that by identifying basic
principles and determining certain matters, other cases would
be resolved. Mr Barrow was a co-plaintiff, along with 3000
other persons, as against 71 defendants in one of the matters
selected and heard for early determination.

The plaintiff was partly successful at trial, and recovered
60% of his losses. In what can be supposed to be an attempt
to recover the other 40%, he issued further proceedings
against two defendants, one of whom was a party to the
eatlier case. In the second set of proceedings, he claimed
damages for breach of duty for portfolio selection, which
had not been claimed in the earlier generic claim.

The defendant applied to strike out the claim on the
grounds of estoppel, and in the alternative, for abuse of
process.

The Court of Appeal examined the background of the
case very closely, and considered the very unusual history of
the Lloyds litigation. Saville L] points out in his judgement
that in the early months of 1993, the volume of the litigation

19 (2003) 1 IR 309

20 at319

21 [1996] 1 WLR 257; [1996] 1 ALL ER 981; [1996] 1 Lloyds’ Rep
278
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threatened to overwhelm the Commercial Court and that
it represented possibly the largest and most complicated
civil litigation that had ever arisen.” In an attempt to avoid
catastrophe, the particular case management system that is
outlined above was put in place. Any attempt to litigate the
claims from the second proceedings in the first would have
been rebuffed by the Court.

Both Saville L] and Bingham MR felt that it would
not actually have been possible for the plaintiff to litigate
the breach of duty issues in the first set of proceedings
and therefore that the mischief anticipated by Henderson v
Henderson did not arise. However, Bingham MR went on to
say that if he was wrong in this proposition that the very
particular circumstances of the Lloyds litigation and the
case management that attached to it would amount to special
circumstances and as such the plaintiff would not be barred
by reason of abuse of process.

Interestingly, both Judges felt that if the defendant could
show prejudice, this might have effected their decisions.
However, no prejudice could be pointed to and as such, they
dismissed the defendant’s application.

In Re: Vantive Holdings

On the 17* July 2009 the petitioner, Vantive Holdings
presented a petition to the High Court seeking orders
appointing an examiner, pursuant to the Companies
(Amendment) Act 1990, as amended. On the 31% July, Kelly
J dismissed the application, and his decision was affirmed
on appeal by the Supreme Court. Essentially, the difficulty
was that the applicant had failed to place sufficient evidence
before the Court as to whether the companies had a
reasonable prospect of survival, as required under the Act.
In this respect, it has failed to disclose its business plan and
failed to adduce any evidence as to the future prospects of
the property market.

A second petition was presented on the 14™ August 2009,
when the petitioner seemingly plugged its evidential deficit.
The issue of whether the petitioner should be allowed to
continue with its second petition was heard on the 20™ and
21 August, 2009 before Cooke J. ACC bank, a creditor of
Vantive, contended that the second petition was an abuse
of process of the Court and as such, it should be struck
out. The learned High Court Judge, however, did not agree.
Interestingly, he felt that the nature of the petition precluded
the application of the rule in Henderson v Henderson. As the
procedure was not traditional inter-parties litigation, rather
“a plea for the intervention of the court to protect the
undertaking,” the traditional abuse of process jurisprudence
was not pertinent. The issue of the failure to adduce all the
relevant information at the time of the first petition might
be relevant to the exercise of the court’s discretion pursuant
to section 4A of the Act, but not otherwise. As such, Cooke
J allowed the petition to proceed for a second hearing,

It is respectfully suggested that the learned Judge failed
to recognise that, while a petition for examinership might
not be traditional inter-parties litigation, it has many of the
features of such litigation. Creditors are entitled to be heard
in an application for appointment of an examiner. The

22 [1996] 1 WLR 257 at 267

Page 95



reasons for the existence of the rule in Henderson v Henderson
are equally applicable to examinership applications. Notice
parties to an examinership application may be equally as
vexed by repeated applications as a defendant to ordinary
civil litigation. Furthermore, the issue of the use and abuse
of court resources is equally applicable to examinership
applications.

The decision of Cooke ] was appealed to the Supreme
Court.

The Supreme Courtidentified three factors to be applied
in the case to determine whether the presentation of the
second petition was an abuse of process. Firstly, the actions
and explanation of the petitioner; secondly, the effect on
persons of multiple petitions and thirdly, the use of scarce
court resources.

The Court demanded an explanation as to the presentation
of the second petition within days of the first being dismissed,
particularly as the evidence presented in the second petition
was available at the time of the first. The justification offered
was that the information was of commercial sensitivity and
that Mr Carroll’s health had lead him to make poor decisions.
The Court concluded that the reason the evidence was not
available for the first hearing was a strategic decision taken by
Mr Carroll, taken in the teeth of legal and financial advice.

Having examined the decision of the High Court, the
Supreme Court specifically rejected the idea that the court
had an “overriding consideration” to investigate whether
there was a reasonable prospect of survival. It confirmed
that the doctrine of abuse of process applies to examinership
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petitions, holding that there “is a duty on a petitioning
company to present all relevant information to the court”
and that “a petitioner should not abuse the processes of the
court”.

The Court pointed to the effect of multiple applications,
that there should be finality to litigation and parties should
have “closure on an issue”. Furthet, court resources should be
protected. Flowing from this, the court has an inherent power
to prohibit an abuse of process, which it exercised in this
case, allowing ACC’s appeal and dismissing the petitioner’s
application.

Conclusion

The concept of an abuse of the process is one that has
withstood judicial ebbs and flows remarkably well. This is
likely due to the utility of the doctrine and its flexibility. It
emerged from the Victorian era, yet can be usefully employed
in modern legal areas, such as examinership. It is a useful
tool in the judicial armoury, allowing it to regulate its own
processes. The reason for its longevity can also be accounted
for by the sensible foundations for the doctrine. Frugal use
of court resources has persistently been relevant, and is likely
to continue to be so. Further, the importance of protecting
litigants from a continuous stream of vexatious litigation still
resonates over 150 years after Henderson was decided. The
flexible, common sense doctrine will no doubt be utilised in
various contexts into the future, with its fundamental rationale
adaptable to a multitude of litigation. W
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“At Risk” of a Legal Aid Injustice?

SorcHA CRISTIN WHELAN BL*

Introduction

Legal aid for impecunious persons is a fundamental right,
acknowledged in all civilised societies, guaranteeing access
to a fair trial in due course of law. Section 2 of the Criminal
Justice (Legal Aid) Act, 1962' provides for the provision
of that right in this jurisdiction. Under sub.s 1 the required
criteria for the granting of legal aid are: a) that the means of
the person are insufficient; and b) that the offence is a grave
one or exceptional circumstances require, in the interests of
justice, that legal aid be provided. The insufficient means
requirement does not generally present any major problems.
However issues have arisen with regard to the second strand
of the section; in relation to deciding whether the offence
is indeed a grave one, and what exceptional circumstances
warrant the granting of legal aid. The Act of 1962, now
nearly five decades old, was the first tentative step by the
State to provide legal aid for indigent defendants where the
interests of justice so required and its material provisions have
remained unchanged since 1962. However, as will become
apparent from the analysis of the judgments below, the Act
of 1962 and it’s somewhat restrictive language, is an imperfect
expression of this constitutional right, and it certainly has
not kept pace with the expanded jurisdiction of the District
Court in the 50 years since its enactment.

Following the recent Supreme Court decision of Joyce
v Brady,* which significantly clarified the law in relation to
the application of legal aid, this article aims to provide an
examination of the law as it now stands. The foundational
Supreme Court decision of The State (Healy) v Donoghue,®
and the recent decision of Carmody v the Minister for Justice,
which helped form the basis for this new decision, will both
be examined. It shall be argued that Joyee’ helps clatify the
proper manner in which to interpret the Act of 1962and the
correct criteria to apply when deciding on the issue of legal
aid. Ultimately it shall be argued that it advocated a move away
from an overly rigid and strict interpretation of the Act of
1962 to following more closely the central principles as set
down in The State (Healy) v Donoghue® decision.

* With thanks to Mr Cathal McGreal BL, Mt Eoin Lawlor BL. and Ms
Gemma O’Farrell BL for their helpful advice in the preparation of this
article. Any inaccuracies or omissions are my own.

1 Hereafter “the Act of 1962”

2 Joyee v D] Brady & Anor [2011] IESC 36, unteported, 29" July,
2011.

3 [1976] LR. 325

[2010] 1 LR. 635

5 Joyce v D] Brady & Anor [2011] IESC 36, unreported, 29* July,
2011.

6 [1976] 1.R. 325

~
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The State (Healy) v. Donoghue
The State (Healy) v Donoghue’ is the landmark Supreme Court

decision on the constitutional principles underpinning the
right of indigent persons to legal aid in criminal cases.
Crucially the case affirmed that the right to legal aid in certain
cases is indeed a constitutional right. The decision emphasised
that the Act of 1962 merely vindicates the constitutional right
to legal aid rather than creating that right. The primacy of
the Constitutional principles underlying this area of the law
was emphasised repeatedly in the judgment.® Unfortunately,
as is wont to happen with well-known landmark decisions,
some misapprehensions have developed over time of what
was actually decided in the case (in particular in linking the
gravity of the offence with the risk of imprisonment) and
what was in fact actually determined.

The facts of the case are as follows: the Court was asked
to grant orders of certiorari quashing certain convictions and
sentences which had been pronounced against the applicant
John Healy and his co-accused, Anthony Foran. For the
purposes of this article it is sufficient to state that John
Healy was a youth of 18 years, whose formal education had
effectively ceased at 13 years and he was unable to pay for
legal advice. He had been convicted in the District Court on
two separate occasions. The first was a charge of breaking and
entering; the second was a charge of larceny. In neither case
was he represented by a lawyer. In respect of the breaking
and entering charge he was not informed of his entitlement
to legal aid and accordingly legal aid was not granted. On
the larceny charge he was granted legal aid, however owing
to a dispute at the time between solicitors and the Legal
Aid Scheme and the Department of Justice, solicitors had
withdrawn from the scheme in protest. After a number of
adjournments, the District Court decided to proceed with
sentencing in the absence of any legal representation and
Mr Healy was convicted.

The Supreme Court quashed both convictions. It was
held that the provisions of, inter alia, Article 38° of the
Constitution, in requiring a criminal trial to be conducted in
due course of law, import the requirements of fair procedures
which provided an accused with an adequate opportunity
to defend himself against the charge made. O’Higgins CJ

noted;-

“itis clear that the words ‘due course of law’ in Article
38 make it mandatory that every criminal trial shall
be conducted in accordance with the concept of
justice, that the procedures applied shall be fair, and
the person accused will be afforded every opportunity

7 ibidand 112 1L.L.T.R. 37

8 Interestingly the case did not concern the constitutionality of the
Act, merely its application.

9 Articles 34 and 40 were also mentioned in the judgments.
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to defend himself. If this were not so the dignity of
the individual would be ignored and the State would
have failed to vindicate his personal rights.” '

The primary outcome of the judgment is that where an
accused faces a serious charge and by reason of a lack of
education requires the assistance of a lawyer in the defence
of that charge then, if the accused is unable to pay for that
assistance, the administration of justice requires (a) that the
accused should be afforded the opportunity of obtaining legal
assistance at the expense of the State, even if the accused
has not applied for it and (b) that the trial of the accused
should not proceed against his will without such assistance if
an appropriate certificate under s. 2 of the Act of 1962 has
been granted in relation to the trial of the accused.

It should be noted that there was, procedurally speaking,
complete compliance with the Act of 1962; under the Act
it is not specified that an accused must be informed of his
or her right to legal aid. However, in a theme echoed in
the judgments below, it is clear from the Supreme Court
decision that the Act of 1962 was not definitive on the
extent of the constitutional right. The Chief Justice found
that the provisions of the Act did not match exactly what
the Constitution requires."" Perhaps Henchy ] put it most
succinctly and clearly when he stated:

“Itis the duty of the District Court to give full effect
to the provisions of the Act of 1962. But as this
Act is designed to give practical implementation to
a constitutional guarantee, the judicial function in
respect of the Act would be incompletely exercised
if a bare and perfunctory application of it left the
constitutional guarantee unfulfilled.”"

When considering whether the charge was a grave one under
sub.s 1 (b), the risk of imprisonment is briefly referred to in
the judgment, naturally given the fact that Healy had been
sentenced to imprisonment on both charges. It is these
comments' that led to an assumption by many that if the
accused was liable to imprisonment, the offence was a grave
one. However this one factor taken into account, i conjunction
with a number of other factors or variables, appeared
to become the primary deciding factor in many District
Courts. This is ironic considering the flexibility required in
the application of the relatively “restricted language”'* of
the Act of 1962, as acknowledged by O’Higgins CJ in his
judgment:

“The general view of what is fair and proper in
relation to criminal trials has always been the subject
of change and development. Rules of evidence and
rules of procedure gradually evolved as notions

of fairness developed. The right to speak and give

10 ibid., at 349

11 7bid., at 352.

12 ibid., at 354.

13 ibid., at pp 346, 352, and 359.

14 Joyce v D] Brady & Anor[2011] IESC 36, untreported, 29 July, 2011,
at 7.
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evidence and the right to be represented by a lawyer
of one’s choice were recognised gradually.”"®

Arguably, one of the most pertinent points made by the Chief
Justice in his judgment, that what is fair and appropriate in
criminal trials has always been the subject of change, seems
to have been forgotten, and this one factor of a risk of
imprisonment became a rigidly applied formula.

The Healy'® decision determined that the granting
of legal aid, and ensuring its operation, did not begin
and end with a strictly literal interpretation of section 2,
but with an assessment as to whether the constitutional
protections afforded to an accused are indeed vindicated
and respected.

Carmody v The Minister for Justice, Equality and
Law Reform

The Healy'" case provided a solid foundation for the Supreme
Court decision of Carmody."® Carmody had been charged
with 42 offences before the District Court which in general
were alleged to be contrary to various regulations intended
to protect cattle from certain bovine diseases and to prevent
their spread. The plaintiff, having sought legal aid to include
the assignment of a junior counsel as we// as a solicitor was
granted legal aid by the District Court in the form of a
solicitor only, in accordance with s. 2 of the Act of 1962;
section 2 only providing for counsel in murder cases. The
Supreme Court found that the plaintiff had a constitutional
right to apply for legal aid to include solicitor and counsel
in criminal proceedings brought against him in the District
Court and to have that application heard and determined on
its merits, essentially on a case-by-case basis. It further held
that the principles of constitutional justice required that a
person charged with a serious criminal offence, including an
offence before the District Court, who could not afford legal
representation, should be provided with such representation
by the State as was essential in the interests of justice. The
nature and extent of that representation could be affected
by a series of factors including the gravity of the charge, the
complexity of the case, including any applicable law, and the
existence of any exceptional circumstances."”

Again one sees the Court being obliged to go beyond the
wording of the Act of 1962, which simply refers to counsel as
well as a solicitor being granted in murder cases only, where
the justice of the case so requires. Similar to the approach
in Healy,”® the Court read the Act of 1962 in the light of
constitutional considerations; not adhering to a strictly literal
interpretation, but one that allows for a certain measure of
flexibility in light of changing requirements. Indeed it was
acknowledged by the Court that in the subsequent decades
following the passing of the act, there had been a wide range
of potentially complex offences created by detailed modern
legislation and regulatory measures for which the District

15 [1976] LR. 325 at 350.

16 State (Healy) v Donoghue, [1976] L.R. 325; 112 LL.T.R. 37.

17 ibid.

18 Carmody v The Minister for Justice, Equality and Iaw Reform, [2010] 1
IR. 635.

19 ibid., at 657.

20 State (Healy) v Dongghue, [1976] 1.R. 325; 112 LL.T.R. 37.
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Court now had jurisdiction. The Court further recognised that
the act was certainly a creature of its time.*! When considering
what type of legal representation was appropriate the Court
decided the case based on its individual merits, having regard
to the gravity of the charge and the complexity of the case
ete. The Court declined to make any hard and fast rule on the
matter, which it is submitted, is appropriate and consistent
with the Supreme Court decision in Healy.”

Joyce v. DJ Brady and Anor

This recent Supreme Court decision® further builds and
follows on from the cases of Healy** and Carmody,” and
perhaps most explicitly deals with the correct procedure to
be taken when deciding on the issue of legal aid, providing
valuable guidance in that regard. This case afforded a look
at the common practices utilised in the District Courts
when considering whether legal aid should be granted. The
applicant, Joyce, was charged with the indictable offence of
theft contrary to s. 4 of the Criminal Justice (Theft and Fraud
Offences) Act, 2001. It is common case that the applicant’s
means were insufficient to allow him to retain legal aid. He
also had no previous convictions, nor any experience of
appearing before a court.

When he appeared before the District Court, a Garda
Sergeant indicated that the DPP was consenting to summary
disposal. At a later date, a copy of the CCTV footage of
the offence was furnished to the defence together with a
witness statement, following a request for disclosure, which
was ordered. The Supreme Court found it significant that
disclosure was ordered and held that this indicated that
the case was being treated as one of the more serious or
complex cases. Legal aid was not granted by the respondent
as a vouched statement of means had not been produced.®
At a subsequent court date, an application for legal aid
was again forwarded. At this stage both the solicitor and
counsel involved had appeared on a pro bono basis on several
occasions.

The Court proceeded to undertake a very brief analysis
of whether the accused was entitled to legal aid, a practice
which undoubtedly any practitioner in the district courts has
observed; the judge making an inquiry generally of a Garda
Sergeant (described as the Court Presenter) whether the
application was “at risk”. For clarification this phrase means
to ascertain whether if convicted the accused was at risk of
a custodial sentence. In this case the Sergeant opined that
the applicant was not “at risk”. Consequently legal aid was
refused. In his explanation for the refusal the respondent said
that having considered the case of State (Healy) v O’ Donoghue®
he considered the offence a minor one, with no risk of a
custodial sentence. Furthermore, he found that there were

21 See Carmody v The Minister for Justice, Equality and Iaw Reform, [2010]
1 LR. 635 at 658.

22 [1976] LR. 325; 112 LL.T.R. 37.

23 [2011] LE.S.C. 36 unreported, 29™ July, 2011.

24 State (Healy) v Dongghue, [1976] L.R. 325; 112 I.L'T.R. 37.

25 Carmody v the Minister for Justice [2010] 1 IR 635.

26 This appears to be the practice in a number of District Courts,
however, it should be noted that there is no requirement, per se,
for this under the Act of 1962.

27 [1976] LR. 325; 112 LL.T.R. 37.

Bar Review November 2011

no exceptional circumstances which should lead him to
granting legal aid.

The Supreme Court noted that the first named respondent
considered that the gravity of the offence, as referred to
under subs. 1(b) of the Act of 1962, was to be determined
by considering whether a conviction in the District Court
would result in a possible sentence of imprisonment. This
was encapsulated in a short-hand reference to a garda whether
the applicant was “at risk.” The Court found this practice to
be flawed:- “ [I]n seeking to apply a restrictive test, reduced
almost to a rule of thumb encapsulated in the two words ‘at
risk’ the respondent was, in my view, in error.”*® The Court
also expressed its surprise at the almost universal practice of
a District Court inquiring of a member of an Garda Sfochana
whether in their opinion an accused is at risk; —

“There is something more than odd in a court deciding
the entitlement to legal aid by inviting a member of
an Garda Siochana to consider if an accused is at
risk that another court will or may impose a custodial
sentence on the accused if convicted. This indirect
and coded inquiry is adopted no doubt to avoid the
Court becoming directly apprised of any previous
convictions the accused may have, but in cases where
the outcome of this exchange is a refusal of legal aid,
the process may appear unsatisfactory.””*

Further in the judgment the Court noted,

“the refusal of legal aid following an inquiry by one
District Justice of one member of the gardai as to
whether that member perceived the accused to be ‘at
risk” (particularly when the trial may proceed before
another District Judge and be prosecuted by another
garda) falls, in my view, short of what the Constitution
requires.”

The Court acknowledged the desirability of dealing with
issues expeditiously, and found that as long as the system is
administered with flexibility and with a significant margin of
error, there might be few causes for complaint in practice. But
where, as in this case, the regime is applied with some rigidity
and results in a refusal of legal aid, the flaws in the system
become more appatent.’ In fact the Court acknowledged
that a flawed reading or practice had grown up from the
misinterpretation of Healy:-

“it is flawed logic to seek to conclude that because a
person who was at risk of imprisonment must receive
legal aid, it necessarily follows that absent a risk of
imprisonment (the assessment of which is always
somewhat speculative) that legal aid should not be
provided. More importantly such a conclusion is in
my view inconsistent with the reasoning of the Court
in State (Healy) v. Donoghue.”>

28 [2011] LE.S.C. 36 unreported, 20% July, 2011 at 14.
29 ibid., at 14.
30 ibid., at 13.
31 ibid, at 8.
32 ibid, at 9.
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Clearly the Court felt that the emphasis placed by the District
Court on the possibility of imprisonment is misplaced,
and was a simple, if strict, view of s. 2 of the Act of 1962.
The statute itself refers to the gravity of the charge, rather
than an assessment of the potential sentence. The Supreme
Court found that it was necessary to look further- e.g; at the
impact on a young man of a first conviction in relation to
job prospects® (a consideration that was particularly relevant
given that this case related to a dishonesty offence). A similar
consideration was noted in Carmody;** “[e]ven where no
detention or imprisonment is imposed, conviction for an
offence before the District Court may, because of its nature,
result in serious reputational damage to citizens in the eyes
of the community.”” The gravity of the offence was not
adequately determined by the sole question of whether the
accused was at risk, “The constitutional right, from which
an entitlement to legal aid for impecunious defendants was
deduced is, primarily, the right to a trial in due course of
law guaranteed by Article 38 of the Constitution. That is a
right to a fair trial; it cannot be reduced to a right not to be
deprived of liberty without legal aid.” * In fact, the absence of
previous convictions, which many District Court judges seem
to attach significance when refusing to grantlegal aid, should,
according to the Supreme Court, have led to a different view:
“the absence of previous convictions and the accused’s lack
of familiarity with a courtroom were factors which in my view
should have led to the opposite conclusion.”””” Clearly, whether
an offence is grave is not limited to a risk of imprisonment
but involves the consideration of a number of factors.

Factors to be Considered

From the above decisions it is possible to distil certain factors
which the various Supreme Courts deemed relevant when
considering whether the charge was a grave one, or if any
exceptional circumstances existed under subs 1(b) of the
Act of 1962. Below are circumstances which were taken into
account when considering these requirements. It should be
noted that this is not an exhaustive list, nor was one intended
to be created by the Courts, however the following appear
to be valid and pertinent factors which can be taken into
account:

The age of the accused; alack of education or intelligence;
any emotional disturbance that may exist; ill health;*®
the complexity of the charge; or if there are numerous
charges; illiteracy; immaturity; whether they are currently in
detention; inexpetience of a courtroom environment-"their
total unfamiliarity with court proceedings making the need
for legal representation a more significant requirement.
Similarly, whether an accused has no previous convictions
will have a bearing on the matter, reversing the practice
when an accused had “no previous;”* potential effect on

33 ibid., at 8.

34 Carmody v the Minister for Justice [2010] 1 IR 635

35 ibid., at 658.

36 Joyee v D] Brady & Anor [2011] IESC 36, at 10.

37 ibid., at 13.

38 State (Healy) v Donoghue, [1976] LR. 325 at 339, per Gannon J, in the
High Court decision, see also Henchy ]’s judgment, at 354.

39  ibid., at 354 per Henchy J.

40 Something which is undesirable to be discussed in any event in
advance of trial, see Joyce v Brady & Anor. [2011] IESC 36, at 14.
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employment prospects*'; potential damage to reputation;*
whether disclosure was ordered; whether statements were
provided;"” whether the charge carties a right of election;* the
practicalities of what would be involved in the professional
defence of the case;* whether a particular matter involves
extensive law which has developed in recent years;* whether
witnesses would be appropriate in the defence of the
case.

Method of Interpretation used

The Act of 1962, which was drafted nearly half a century
ago, represented a substantially different legal environment
in which the District Court now functions. An “updating
construction”*® approach is an appropriate means of
interpreting this piece of legislation, and this author submits
that it was employed by the above Courts when interpreting
the relevant provision. It avoids the legislature having to
constantly update legislation in the light of social and legal
developments. Moreover this approach has acquired approval
from the legislature in the Interpretation Act, 2005.%

Conclusion

The criminal jurisdiction of today’s District Courts has
undoubtedly grown and developed in the 50 years since the
enactment of the Criminal Justice (Legal Aid) Act, 1962.
Of course it is desirable that the vast volume of cases are
dealt with as expeditiously as possible in order to ensure the
smooth running of the District Court. Furthermore, it cannot
be denied that legal aid represents a considerable burden on
the public purse; a burden which would be even more onerous
if legal aid was assigned to every case, no matter how trivial
or insignificant.

However it must be borne in mind that the Act of 1962
deals with a constitutional right and is designed to give
practical implementation to a constitutional guarantee. The
judiciary, as an organ of the State, is entrusted to defend
and vindicate from unjust attack the constitutional rights of
the citizen.”® Arguably the Act of 1962 needs to be updated
and modified to reflect the changed nature and volume of
the District Courts’ criminal jurisdiction. Until this occurs, it
appears that it will fall upon the judiciary to ensure the Act of
1962 is read in light of contemporary circumstances. M

41 ibid., at 8.

42 Carmody v the Minister for Justice [2010] 1 IR 635 at 658.

43 Carmody v the Minister for Justice [2010] 1 IR 635, at 664.

44 Joyce v Brady & Anor. [2011] IESC 36 at 7.

45 See Joyce v Brady & Anor. [2011] IESC 36 at 8 and 9; provides a
detailed analysis of what would be involved in a professional
defence.

46  ibid.

47 ibid.

48 See Dodd, Statutory Interpretation in Ireland, [5.96].

49 See Section 6 of the Interpretation Act, 2005.

50 Article 40.3.1°
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Hidden crimes: Efforts to reduce
domestic and sexual violence in Ireland

EIMEAR FISHER*

Domestic and sexual violence are major issues in Ireland.
Research shows that 29% of women and 26% of men suffer
domestic abuse when severe abuse and minor incidents are
combined. 15% of women and 6% of men have experienced
severely abusive behaviour from a partner yet less than
25% of these people have reported to An Garda Siochédna.'
70% of the Irish public believe that domestic abuse against
women is common but only 38% of us would be willing
to help a neighbour subjected to such abuse.” The statistics
for sexual violence are even more worrying, with 42% of
women and 28% of men experiencing some form of sexual
violence in their lifetime, with only 1% of men and 7.8% of
wormen reporting such incidents to An Garda Siochana’. This
situation has been consistent over recent years despite a wide
range of initiatives to prevent and respond to these crimes.

Because of the high prevalence of domestic and sexual
violence and the low level of disclosure and reporting, the
Government established a dedicated office in June 2007. Cosc
- the National Office for the Prevention of Domestic, Sexual
and Gender-based violence, has been given responsibility
for ensuring the delivery of a well co-ordinated “whole of
government” response to domestic, sexual and gender-based
violence.

Domestic and sexual violence and the interplay of
organisations that provide frontline services and support in
these fields are very complex and the preventive/responsive
landscape is not very well aligned to deal with this difficult
area. In addition, the general societal response to these issues
is also falling short of what victims need. Cosc supports
and works closely with service providers (both state and
non-governmental organisations) who support victims and
treat perpetrators.

Research has shown that the attitude of the community
surrounding the victim, and that of wider society, is an
important consideration for the victim in deciding to report
domestic and sexual violence. It is for that reason that one of
Cosc’s first research projects was the first national survey of
Irish attitudes to domestic abuse. The findings of this survey
were launched on January 13 2009. Simultancously, we began
a national public awareness campaign (Your Silence Feeds the

* BExecutive Director, Cosc — the National Office for the Prevention
of Domestic, Sexual and Gender-based violence

1 Domestic Abuse of Women and Men in Ireland: Watson & Parsons,
2005

2 Attitudes to Domestic Abuse in Ireland: Horgan, Muhlau,
McCormack & Roder, 2008

3 Sexual Abuse and Violence in Ireland (SAVI): McGee et al, 2002
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Violence) aimed at encouraging the general public to become
involved in supporting victims of domestic abuse.

The campaign itself was directly informed by the research
on the public’s attitudes. It showed that although the Irish
public was very sensitive to the issue of domestic abuse and
indicated high levels of awareness of its prevalence and its
criminal nature, there was a marked reluctance to get involved
in supporting the victim.

As a result, we designed the campaign to illustrate that
domestic abuse is not someone else’s business. The key
message is “Your silence feeds the violence” and it is a
challenge to the community to take positive action when
we encounter such abuse. While domestic abuse may be
behind closed doors, it is often known to us and we, as a
society, by not supporting victims, are giving perpetrators
tacit permission to continue to abuse.

We are not recommending that bystanders or neighbours
directly confront perpetrators however. Such action may be
dangerous for the bystander or neighbour but crucially also
may be a trigger for further abuse against the victim. Due
to the need for appropriate action and the need to raise
awareness of the many services which work in this area, the
campaign call to action is to visit the Cosc website (www.
cosc.e) and find out how to provide support to the victim
by understanding what steps to take and where to find the
support agencies that are the experts in this area.

It is not enough to drive awareness and change attitudes.
The state services and NGOs must also deliver a system
that prevents and responds effectively to domestic, sexual
and gender-based abuse. This involves facilitating and
coordinating existing services, across the system, so that they
work in concert together, to give victims the service and help
they need. We are drawing on the immense experience that
NGO and State service providers possess, to help structure
and provide services that support the victim better and expose
the perpetrator.

This collaborative work led to the production of a national
strategy on domestic, sexual and gender based violence. The
strategy was approved by Government in February 2010
and sets out Government policy in relation to domestic,
sexual and gender-based violence as well as an action plan of
commitments to be achieved by state bodies in collaboration
with NGOs in the period 2010-2014. The strategy covers
all sectors working in this area — justice, health and social
services, housing, education and community support.

The justice system plays a unique role in the response
to domestic and sexual violence. It is often the intervention
of last resort. As mentioned above, the National Crime
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Council survey found that less than 25% of people who have
experienced severely abusive behaviour from a partner have
reported it to An Garda Siochana*. According to Yearnshire,
on average a woman is assaulted 35 times before reporting
it to the police.”. Even where victims make the courageous
decision to report, there are many complex reasons why
they may withdraw their application in a civil/family law
court or be unwilling to act as a witness in a criminal court.
Having taken the step into the court system, victims are
often apprehensive to complete the process because of their
emotional attachment to their abusers, fear of retaliation,
mistrust or lack of information about the criminal justice
system, or fear of the demands of court appearances.® Some
victims have told Cosc that they do not want to end the
relationship but they want the violence to stop. This can be for
a variety of reasons including shame, economic dependency,
and family influence.

Often the courts are accessed at key points in the victim’s
disengagement from the perpetrator such as when the victim
is seeking protective orders. The initiation of legal action can
sometimes spur the perpetrator onto more extreme abuse.
It is critical therefore, that all those involved in the process
have a good understanding of the complex dynamics of
this abuse. In addition, support and court accompaniment
services are often a key source of hope for the victim and
their involvement is important to support the legal process
and the victim’s progression onto a non-abusive life.

The court experience is central to the recovery of victims.
Survivors have reported that the experience has very real
potential to cause further significant damage and distress
to the victim, but when effective, the court experience can
greatly assist in the victim’s recovery. In the consultation
submissions received on the national strategy, Cosc received
anumber of suggestions relevant to the courts. Respondents
repeatedly expressed concern at pre-court decisions that
delay the progress of a prosecution, pre-/during court
experiences which affect attrition rates, and what they
perceive as inconsistent sentencing in cases of domestic and
sexual violence.

A broad range of actions relevant to the courts were
suggested for inclusion in the national strategy, but the
common thread was the value of the provision of information
to all those involved in the court process on the dynamics
of domestic and sexual violence. This information would
cover matters such as how perpetrators ‘groom’ their victim’s
friends, family and support services. This is particularly
important in the consideration of risk assessment of both
perpetrators and the safety of victims and their children. A
number of submissions also highlighted the issue of access to
and custody of children in cases where domestic violence has

4 Domestic Abuse of Women and Men in Ireland: Watson & Parsons,
2005

5 Yearnshire S. Analysis of cohort data, In: Bewley S, Friend J,
Mezey G, eds. Violence against women. London: Royal College
of Obstetricians and Gynaecologists, 1997:45.

6 Obstacles to Victims’ Cooperation with the Criminal Prosecution
of Their Abusers: The Role of Social Support” (Violence and
Victims, vol. 14, no. 4, Winter 1999) and JoAnn Miller in “An
Arresting Experiment: Domestic Violence Victim Experiences
and Perceptions” (Journal of Interpersonal Violence, vol. 18, no.
7, July 2003).
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been a feature, and the potential for offenders to use access
to children as a means of control and ongoing violence.

In this regard, it is important to recognise that domestic
violence forms a pattern of abuse combining physical and
psychological pressures that can turn even seemingly innocent
activities (such as sending flowers to the victim or passing
messages via children) into further opportunities for the
perpetrator to intimidate or pressure their client.

There are some myths surrounding domestic abuse such
as ‘it only happens to low-income couples’ or the pernicious
“s/he could/should have just left at any stage”. Equally
pernicious in cases of sexual violence is the tendency to
confuse or equate the expectation that a victim should have
avoided risk with culpability for the actual sexual assault. This
contributes to the belief that the victim is responsible, in
whole or in part, for the assault on the basis that they failed
to avoid the risk. Only through a clear understanding of the
prevalence of the issue and the measures that a perpetrator
uses to exercise control over the victim can the true nature
of the victim’s plight be comprehended. In addition, an
understanding of the behaviour patterns of abuse supports
the detection of tell-tale indicators and the recognition of
potential strategies that may be raised to avoid criminal
penalties or court mandated domestic violence intervention
treatment.

The ‘timeliness’ of the court process was emphasised
as a critical determinant of a complainant’s willingness to
assist a prosecution. It was pointed out that many victims,
particularly those dependent on abusive relatives/carers, are
trapped in extremely vulnerable situations while awaiting
court procedures. Submissions emphasised the importance
of speedy procedures to deal contemporaneously with issues
of access, maintenance, loss of family home and disposal of
household chattels and orders under the Child Care Act 1991.
Other suggestions included the establishment of specialised
Domestic Violence Courts; the use of family conferencing
methods (as already applied in work with young people) be
applied to complex cases of violence against older adults;
and that court scheduling has regard to the particular nature
of these cases including the ongoing pattern of abusive
behaviour and the proximate relationship of the victim to
the perpetrator.

The material gathered in the submissions such as those
set out above, were taken into account in the development
of the strategy. An effective national strategy which makes
victims aware of the services available to them, exposes
perpetrators to censure and intervention and encourages
Irish society to play its part in preventing this criminal abuse,
will undoubtedly increase the number of such cases before
the courts. An increase in reporting will be an indicator
of a successful strategy but with strong complementary
preventative actions, it should also lead to a reduction of
abuse in the longer term.

We considered it important that the members of the
Bar are aware of the actions taking place to improve the
system of prevention and response for these horrific and
usually hidden crimes as well as tragic personal situations.
If you are interested in this subject please visit wwm.cosc.ie
for more information on the strategy and on Cosc’s broader
work. W
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Statutory Instrument

Diseases of animals act 1966 (registration of
poultry premises)(amendment) order 2011
SI 57/2011

ARBITRATION

Award

Setting aside — Error of law on face
of award — Whether arbitrator entitled
to disregard evidence — Whether error
fundamental — Whether basis to set aside
awatrd — Gabway City Council v Samuel Kingston
Construction Ltd [2010] IESC 18 (Unrep,
SC, 25/3/2010) followed; Doyle v Kildare
County Counci/ [1995] 2 IR 424 and McCarthy
v Keane [2004] IESC 104, [2004] 3 IR 617
and Forbes v Tobin (Unrep, SC, 17/7/2002)
considered - Arbitration Act 1954 (No 20), s
38 — Defendant’s appeal allowed (416/2005
- SC -30/4/2010) [2010] IESC 25

Campus & Stadium Ireland Dev 1.td v Dublin
Waterworld 1.td

Library Acquisitions

Brekoulakis, Stavros L

Third parties in international commercial
arbitration

Oxford: Oxford University Press, 2010
N398.8

Born, Gary B

International arbitration: cases and
materials

The Netherlands: Wolters Kluwer, 2011
N398.8

AVIATION

Statutory Instrument

Preclearance area (Dublin Airport)
regulations 2011
S19/2011
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BANKING

BANKRUPTCY

COMPANY LAW

Guarantee

Mistake in guarantee - Wrongly described
company — Liability capped — Whether
misdescription relevant — Whether mistake
capable of correction by construction —
Whether mistake clear — Whether necessary
correction clear — Whether evidence of
indebtedness adequate — Certificate as
to secured liability — Certificate not in
written form — Whether credit for value
of properties over whose assets defendant
had security to be included in calculation
of liability — Apportionment of residential
and commercial purchase price — Whether
portion of property sold at undervalue
— Whether current liabilities proportionately
overstated — Whether apportionment
appropriate — Bank employee not personally
involved in matters on which evidence
given — Evidential weight of bank records
- Separate proceedings by defendant against
individual on foot of guarantee — East v
Pantiles (Plant Hire) Ltd [1982] 2 EGLR
111, Investors Compensation Scheme 1.td v West
Bronmwich Building Society [1998] AC 896 and
Chartbrook Ltd v Persimmon Homes Litd [2009]
UKHL 38 [2009] 1 AC 1101 followed; Meyer
v Gilmer [1899] 18 NZLR 129 endorsed —
Judgment for plaintiff (2003/9018P — Clarke
J-09/07/2010) [2010] IEHC 275
Moorview Developments 1td v First Active Ple

Article

Collins, Katen
Irish financial regulation: failures and
reforms

2011 (18) 6 CLP 124

Library Acquisitions

Lastra, Rosa M

Cross-border bank insolvency

Oxford: Oxford University Press, 2011
N303

Shelley, Morgan

The national asset management agency act
2010 - annotated

Dublin: Round Hall, 2011

N303.9.C5

Statutory Instruments

Central Bank reform act 2010
(commencement of certain provisions)
(no. 2) order 2010

SI1686/2010

Credit institutions (financial support) (financial
support date) order 2011
S1256/2011

Credit institutions (financial support) (financial
support petiod) order 2011
S1257/2011
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Library Acquisition
Feighery, Andrew

Personal insolvency - outline of current
system and proposed reforms
2011 (1) ITR 99

BUILDING LAW

Article

Forde, Fiona

Failure to follow British example is
disappointing

2011 (June) 2011 GILS 20

CHILDREN

Article

Buckley, Helen

“It looked messy and it was easiet just to
not hear it”: child protection concerns
in the context of domestic violence and
relationship breakdown

2011 (14) IJFL 18

Library Acquisition
Richardson, William

The presumption of innocence in canonical
trials of clerics accused of child sexual abuse:
an historical analysis of the current law
Belgium: Peeters, 2011

D10

Statutory Instrument

Child abduction and enforcement of custody
orders act 1991 (section 4)

(Hague convention) order 2011
SI400/2011

CIVIL SERVICE

Library Acquisition
Gallagher, Brian

Civil service regulation

Haywards Heath: Bloomsbury Professional,
2011

M237.C5

CLUBS

Library Acquisition

Ashton and Reid on clubs and associations
2nd ed

Bristol: Jordan Publishing Limited, 2011
N169.5

Directors

Direction to comply with Act - Default in
filing annual returns - Company dissolved
- Books of account - Whether applicants
members of company - Whether respondent
in possession of certain registers - Whether
respondent obliged to provide books of
account - Whether respondent in default
of obligation to provide books of account
- Brosnan v Sommerville [2006] IEHC 329,
[2007] 4 IR 134 considered - Companies Act
1963 (No 33),ss 119, 195 & 371 - Companies
Act 1990 (No 33), ss 59, 60 & 202 - Relief
granted subject to condition (2010/57COS
- Laffoy J - 12/4/2010) [2010] IEHC 112
Murray v Mulcahy

Practice and procedure

Scheme of arrangement - Claim cut off
date - Creditors - Whether court had
jurisdiction to extend time for claim to be
submitted - Companies Act 1963 (No 33), s
201 - Rules of the Superior Courts 1986 (SI
15/1986), O 122, r 7 - Application refused
(2009/684COS - Laffoy J - 26/3/2010)
[2010] IEHC 106

In re Millstream Recycling Ltd

Receivership

Directions — Debenture - Validity — Directions
as to validity of appointment of receiver —
Whether debenture invalidated by breach of
company law — Whether company estopped
from voiding debenture — Whether receiver
entitled to pay proceeds of sale of property
on foot of debenture — Execution of
debenture forming security for borrowings
— Loan for purpose of providing financial
assistance in connection with purchase of
shares of company - Obligation of directors
to make statutory declaration — Undertaking
by solicitors to deliver statutory declaration
to companies registration office — Failure to
deliver undertaking within relevant period
— Onus of establishing person on notice
of breach — Whether actual or constructive
notice required — Meeting of directors
purporting to void security — Whether power
to convene meeting when steps taken to
validate procedure at eatlier date — Whether
bank had actual notice of fact constituting
breach — Absence of actual notice — Bank
of Ireland Finance Ltd v Rockfield 1td [1979)
IR 21; Lombard and Ulster Banking 1.td v Bank
of Ireland (Untep, Costello ], 2/6/1997);
United Dominions Trust (Ireland) Ltd [1993]
IR 412 and Re NL Electrical Ltd [1994] 1
BCLC 22 considered — Companies Act 1963
(No 33), ss 60 and 316 — Direction that
debenture valid (2010/191COS — McGovern
J—30/7/2010) [2010] IEHC 309

Re Cognotec Limited
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Register

Restoration - Failure to file annual returns
- Company dissolved - Insurance policy
- Petition to restore company to register
to allow insurance policy be realised -
Impossibility of filing annual returns
- Whether company should be restored to
register - In re New Ad Advertising Company
Lz [2006] IEHC 19 (Unrep, HC, Laffoy
J, 14/11/2005) considered - Companies
(Amendment) Act 1982 (No 10), s 12B -
Petition granted (2006/442COS - Laffoy ]
-22/3/2010) [2010] IEHC 114

In re Topping & Zota Manufacturing

Winding up

Involuntary — Secured ctreditor — Voluntary
winding up following petition — Entitlement
to vote at creditors’ meeting — Whether
court should exercise discretion in favour
of involuntary winding up — Iz re Southard &
Co Ltd [1979] 1 WLR 546; Inn re Hayes Homes
Lz [2004] IEHC 253 (Unrep, O’Neill J,
8/7/2004); In re Permanent Formmork Systems
Lzd [2007] IEHC 268 (Unrep, Laffoy ],
23/5/2007); In re Balbradagh Developments
Lz [2008] IEHC 329, [2009] 1 IR 597 and
In re Gilt Construction Ltd [1994] 2 ILRM 456
considered — Companies Act 1963 (No 33),
ss 101 and 214 — Mercantile Marine Act
1955 (No 29) —Rules of the Superior Courts
1986 (S115/1986), O 74,1 69 — Order made
(2010/29COS - Laffoy J — 15/2/2010)
[2010] IEHC 358

In re Fencore Services 1td

Winding up

Members voluntary winding up — Failure
to deliver required statutory declaration
of insolvency to Registrar of Companies
within time — Application to redress failure
to comply with statutory pre-condition to
members voluntary winding up — Power of
liquidator or contributory to apply to court
to determine any question arising in winding
up — Broad discretion of court — Purpose
of legislative provisions — Protection of
creditors — Re Centrebind Limited [1967] 1
WLR 377; Re Oakthorpe Holdings (In voluntary
Liguidation) [1987] IR 362 and Re Favon
Investment Co Ltd (In liguidation) [1993] 1 IR
87 considered — Companies Act 1963 (No
33), s 256 — Application adjourned to allow
parties consider observations and amend
application (2010/332COS — Laffoy ]
—23/7/2010) [2010] IEHC 319

Re Birchwell Developments Limited

Winding up

Petition — Insolvency — Bona fide dispute
- Professional fees - Demand for sum due
- Whether debt disputed bona fide and on
substantial grounds - Whether potential
cross claim genuine and serious - Whether
company unable to litigate potential cross
claim - Whether residual discretion to
dismiss petition should be exercised -
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Whether application an abuse of process
- Re WMG (Toughening) Ltd. (No. 2) [2003] 1
L.R. 389, Re Emerald Portable Buildings Systems
L. [2005] IEHC 301 (Untep, HC, Clarke
J, 3/8/2005), Truck and Machinery Sales 1td
v Marnbeni Komatsu 1.4d 1 IR 12 considered
- Companies Act 1963 (No 33), ss 214 &
216 - Petition refused (2010/6COS - Laffoy
J -12/4/2010) [2010] IEHC 111

In re Silverhold 1.td

Winding up

Petition - Resolution — Reaction to
presentation of petition — Largest unsecured
creditor — Insolvency — Supervision of
court — Resignation of company’s auditors
— Issues requiring investigation — Funding of
liquidation — Undertaking to discharge costs
— Whether company should be involuntarily
wound up by court — Whether creditors
would suffer prejudice or detriment if
order made — Whether debtor companies
in position to satisfy liabilities — In re Gilt
Construction 1td [1994] 2 ILRM 456; In re
Naiad1.td (Untep, McCracken J, 13/2/1995);
In re Eurochick (Irl) Ltd (Unrep, McCracken,
23/3/1998); In re Hayes Homes 1.td [2004]
IEHC 253 (Untep, O’Neill ], 8/7/2004); In re
Permanent Formmwork Systems 1.td [2007] IEHC
268 (Unrep, Laffoy J, 23/5/2007) and In re
Balbradagh Developments 1.1d [2008] IEHC 329,
[2009] 1 IR 597 considered — Companies
Act 1963 (No 33), s 214 — Companies
Act 1990 (No 33), s 185(2) — Order made
(2010/473COS — Laffoy ] — 12/10/2010)
[2010] IEHC 373

In re Marcon Developments 1td

Articles

Coonan, Genevieve
A meeting of minds
2011 (June) GILS 30

Kirwan, Brendan

Replacing a creditors’ liquidator: no sugar
coating the bitter pill

2011 (18) 3 CLP 51

Library Acquisition

Horan, Shelley

Corporate crime

Haywards Heath: Bloomsbury Professional,
2011

M540.4.C5

Statutory Instrument

Companies (auditing and accounting) act,
2003 (prescribed persons) regulations
2011.

SI113/2011

COMPETITION LAW

Library Acquisitions

Beaton-Wells, Caron

Criminalising cartels: critical studies of an
international regulatory movement
Oxford: Hart Publishing, 2011

N266

McCarthy, Alan W |

Irish competition law: the competition act
2002

2nd ed

Haywards Heath: Bloomsbury Professional,
2006 reprint

N266.C5

COMPULSORY PURCHASE

Library Acquisition

Roots, Guy R G

The law of compulsory purchase

2nd edition

Haywards Heath: Bloomsbury Professional,
2011

N96.3

CONSTITUTIONAL LAW

Article

de Londras, Fiona
A “new politics” without the Seanad:
concerns from a human rights perspective

2011 (4) ILT 48

CONTRACT

Breach

Indemnity - Litigation - Costs associated
with litigation - Whether contract for
indemnity entered into with second plaintiff
- Solicitors - Advice on litigation - Failure
to comply with first plaintiff’s request to
discontinue litigation - Negligence - Breach
of contract - Breach of statutory duty
- Whether cause of action - Whether trial
judge entitled to find that second plaintiff
would not have engaged in litigation if she
had been advised as to risk of costs award
- Whether costs of separate actions to be
taxed together - Whether award of general
damages excessive - Geoghegan v Harris [2000]
3 IR 536; Law Society v Sephton [2006] 3 All
ER 401 considered - Civil Liability Act 1961
(No 41), s 11 - Solicitors (Amendment) Act
1994 (No 27), s 68 - Appeals dismissed
(400/2005 & 402/2005 — SC - 9/3/2010)
[2010] IESC 13

Richardson v Madden
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Library Acquisition

Lawson, Richard

Exclusion clauses and unfair contract
terms

10th ed

London: Sweet & Maxwell, 2011

N18.8

COSTS

Article

Kenny, Jo
The big chill
2011 (January/February) GLSI 20

CRIMINAL LAW

Appeal

Court of Criminal Appeal — Misuse of drugs
— Evidence - Manner in which value of
controlled drugs could be proved — Whether
evidence of value of controlled drugs
restricted to member of Garda Siochina
or officer of Customs and Excise who has
knowledge of unlawful sale or supply of
controlled drugs — Whether retired garda
competent to give such evidence - Whether
defence not raised at trial could be relied
upon in appeal — People (DPP) v Cronin
(No. 2) [2006] IESC 9, [2006] 4 IR 329
considered — Appeal dismissed (2/2010
— CCA -15/10/2010) [2010] IECCA 99
Peaople (DPP) v Hanley

Delay

Right to fair trial — Right to trial with due
expedition — Sexual offences — Complainant
and prosecutorial delay — Witness deceased —
Vague allegations — Prejudice — Whether real
risk of unfair trial — Application to prohibit
trial — SH » DPP [2006] IESC 55, [2006] 3
IR 575 applied; BJ » DPP [2006] IESC 66
(Untep, SC, 29/11/2006) and JO'C » DPP
[2000] 3 IR 480 considered — Prohibition
granted in relation to one set of charges,
relief refused in relation to second set of
charges (2007/176 & 360 — SC—28/6/2010)
[2010] IESC 41

O’B(C) » DPP

Evidence

Admissibility — Market value of controlled
drugs — Whether aggregate market value
such as to constitute offence — Opinion
evidence — Whether garda evidence as to
market value of controlled drugs admissible
— Sufficiency of test sample of controlled
drug — Whether miscarriage of justice
— People (DPP) v Finnamore [2008] IECCA
99, [2009] 1 IR 153 considered — Misuse of
Drugs Act 1977 (No 12), s 15A — Criminal
Procedure Act 1993 (No 40), s 3 — Appeal
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dismissed (56/2009 — CCA — 12/7/2010)
[2010] IECCA 86
Peaple (DPP) v Heaphy

Evidence

Admissibility - Search without warrant
— Reasonable cause to suspect offence
committed or being committed — Third
party complaint - Principles to be applied —
Whether hearsay or anonymous information
could ground garda’s reasonable suspicion
that statutory offence being committed or
that animal mistreated — Particularity of
complaint — Whether hearsay of belief
based on undisclosed grounds sufficient to
establish reasonable grounds - DPP v Byrne
[2003] 4 IR 423 distinguished; DPP v Farrell
[2009] IEHC 368, [2009] 4 IR 689; DPP
v Finnegan [2008] IEHC 347, [2009] 1IR
49; DPP v Cash [2007] IEHC 108 (Unrep,
Charleton J, 28/3/2007); DPP v Reddan
[1995] 3 IR 560; DPP v Penny [2006] 3 IR
553; O’Hara v Chief Constable of the RUC
[1997] AC 286; R v Da Silva [2006] 4 All ER
900 considered - Control of Horses Act (No
37) 1996, s 34 - Appeal allowed; cross-appeal
dismissed (2010/23 & 185-SC-1/7/2010)
[2010] IESC 42

DPP (Garda O’Mahony) v O’Driscoll

Evidence

Misuse of drugs — Possession or control
— Whether possession or control of
controlled drug proven to requisite standard
— Withdrawal of case from jury — Whether
trial judge erred in failing to withdraw case
from jury — Principles to be applied — R »
Galbraith [1981] 1 WLR 1037 applied; People
(DPP) v Foley [1995] 1 IR 267; Pegple (DPP)
v Hunter (Untep, CCA, 8/11/1993) and R »
Whelan [1972] NI 153 considered -Appeal
dismissed (93/2009 — CCA -29/7/2010)
[2010] TECCA 85

Pegple (DPP) v Gonlding

Evidence

Seeking out and preserving - Video evidence
—Duty and discretion of gardaf— Obligation
to engage with facts of case — Exceptional
nature of remedy of prohibition — Role of
court of trial — Whether real risk of unfair
trial established - Savage v DPP [2008] IESC
39, [2009] 1 IR 185, Braddish » DPP [2001] 3
IR 127, Bowes v DPP [2003] 2 IR 25, Dunne
» DPP [2002] 3 IR 305 and Sexlly v DPP
[2005] IESC 11, [2005] 1 IR 242 followed,;
CD v DPP [2009] IESC 70, (Unrep, SC,
23/12/2009) and McFarlane v DPP [2008]
IESC 7, [2008] 4 IR 117 considered; Ludlow
» DPP [2008] IESC 54, [2009] 1 IR 640
distinguished — Applicant’s appeal dismissed
(385/2005 — SC - 17/11/2010) [2010]
IESC 54

Byrne v Director of Public Prosecutions (Gda
Enright)

Procedure

Charge sheet — Whether defective in charge
sheet fundamental — Whether arrestable
offence alleged with sufficient particularity
or at all - Whether order of certiorari should
issue ex debito justitiae - State (M) v O’Brien
[1972] 1 IR 170 and State (Abenglen Properties)
v Corporation of Dublin [1984] IR 381
considered; State (Vozza) v O Floinn [1957)
IR 227 differentiated — Certiorari granted
(2009/1332JR — Kearns P — 9/7/2010)
[2010] IEHC 284

Lynch v Judge Anderson

Proceeds of Crime

Practice and procedure - Iz camera - Request
that proceedings otherwise than in public -
Discretion - Pre-existing publicity - Absence
of trade in jurisdiction - Fictitious names in
business records - Onus on party making
application to identify real and substantial
reasons why court should exercise discretion
- Whether necessary to establish exceptional
circumstances - Whether real risk of injustice
if order not made - I re R L#d [1989] IR 126
considered - Proceeds of Crime Act 1996
(No 30), ss 2, 3 & 8 - Companies Act 1963
(No 33), s 205 - Constitution of Ireland
1937, article 34.1 - Application refused
(2009/8CAB - Feeney ] - 22/3/2010) [2010]
IEHC 121

CAB v MacAviation 1.td

Sentence

Court of Criminal Appeal — Severity - Leave
to appeal refused — Certificate to appeal
to Supreme Court — Test to be applied
— Whether decision of court involving point
of law of exceptional public importance
— Whether in public interest — Whether point
of law already well established - Whether
point of law must atise from decision of
Court of Criminal Appeal — Review of
sentence — Failure by trial judge to await
delivery of probation or other reports as
ordered before proceeding to sentence
- Whether sentence should have been set
aside once legally incompetent procedure
identified on part of sentencing judge
— Whether Court of Criminal Appeal
erred in imposing a sentence by reference
to judgment and reasons adopted by trial
judge — Whether Court of Criminal Appeal
obliged to impose sentence it considers
appropriate — Whether Court of Criminal
Appeal obliged to consider sentence de novo
once new or fresh evidence received and
accepted — Whether sentencing judge erred
in taking into account circumstances which
may, but have not, led to separate charge
sheets being leveled against the appellant
— Whether sentencing judge erred in law in
failing to provide for non-custodial element
in sentence as part of its obligation to provide
rehabilitation of appellant having regard to
her personal circumstances — DPP v Higgins
(Untep, SC, 22/11/1985); Pesple (DPP) v
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Littlejobn [1978] ILRM 147; People (DPP) v
Kenny (Untep, CCA, 5/2/2004); Pegple (DPP)
v Kelly (Untep, CCA, 11/7/1996); Reg v Kidd
[1998] 1 WLR 604, DPP v Gilligan (No 2)
[2004] 31R 87 and DPP v O’Donoghue (Untep,
CCA, 18/10/20006) considered - Criminal
Procedure Act 1993 (No 40), s 3 — Certificate
refused (229/2006 — CCA - 16/7/2010)
[2010] IECCA 72

People (DPP) v Mulhall

Sentence

Undue leniency — Aggravating nature of
offences — Multiple offences - Offences
committed whilst on bail — Criminal Justice
Act 1993 (No 06), s 2 — Appeal allowed,
sentence increased on first bill to two years
with one suspended on conditions, and on
the second bill, consecutively, to five years
on each count with one year suspended on
conditions (155CJA/09 — CCA —-28/6/2010)
[2010] IECCA 76

People (DPP) v Higgins

Sentence

Undue leniency — Presumptive minimum
sentence of ten years imprisonment — Full
suspended sentence — Whether exceptional
and specific circumstances in mitigation
— Whether sentence unduly lenient —
People (DPP) v McGinty [2006] IECCA
37 (Unrep, CCA, 3/4/2006) considered
- Criminal Justice Act 1993 (No 6), s 2
— Sentence varied to alter terms upon which
sentence suspended to include supervision
by Probation Service (83CJA/2009 — CCA
—28/6/2010) [2010] IECCA 73

People (DPP) v Harvey

Sentence

Undue leniency — Presumptive minimum
sentence of ten years imprisonment — Full
suspended sentence — Whether gravity
of offence given sufficient consideration
—Criminal Justice Act 1993 (No 06), s 2
— Pegple (DPP) v Byrne [1995] 1 ILRM 279
considered — Appeal refused (98CJA/2009
— CCA —28/6/2010) [2010] IECCA 74
Peaple (DPP) v Walsh

Sentence

Undue leniency — Presumptive minimum
sentence of five years imprisonment —
Mitigating factors — Whether trial judge erred
in departing from presumptive statutory
minimum sentence - Criminal Justice Act
1993 (No 6), s 2 — Appeal allowed, sentence
increased from five years with 18 months
suspended on conditions to seven years
with two years suspended on conditions
(151CJA/2009 — CCA —28/6/2010) [2010]
IECCA 75

People (DPP) v Kelly

Sentence

Undue leniency — Recidivist offender
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— Whether gravity of offences given
sufficient consideration — Whether over
emphasis on mitigating factors — Whether
sentences depart seriously from norm
- Criminal Justice Act 1993 (No 06), s 2
— Appeal allowed, sentence increased on
count of attempted robbery from three
years with one year suspended to six years
with one year suspended; on the count
of unlawful possession of a firearm from
three years with one year suspended to five
years (166CJA — CCA —28/6/2010) [2010]
IECCA 77

People (DPP) v Donovan

Trial

Charge to jury — Inferences — Requirements
of judge’s charge to jury - Whether ground
of appeal should be raised where requisitions
acceded to at trial and where recharge in
terms requested by defence — Whether
adequate explanation as to why grounds
not raised at trial - Whether justice of case
required appeal — Whether judge’s charge to
jury fair and clear — Self defence — Whether
requirement of conduct being unlawful dealt
with in terms of self defence — Pegple (DPP) v
Cronin (No 2) [2006] IESC 9, [2006] 4 IR 329
followed; DPP » Noonan [1998] 2 IR 439 and
R v Zorad [1990] 19 NSWLR 91 considered
—Appeal on charge of production of knife
allowed; leave to appeal refused on count
of manslaughter (CCA95/09 — CCA
—21/7/2010) [2010] IECCA 79

People (DPP) v McGovern

Articles

Delahunt, Miriam

Video evidence and s.16 (1)(b) of the
Criminal evidence act 1992

16(1) 2011 BR 2

Glynn, Brendan
One’s home is one’s castle

2011 (3) ILT 36

Henderson, Nick

The criminalisation of forced labour in
Ireland

2011 (3) GLSI 18

MacCarthaigh, Daitha

More than one way to skin a cat - criminal
prosecutions under the market abuse
regulations

2011 (18) 2 CLP 23

Munnelly, Nicola
Diminished responsibility and sentencing
provisions

16(1) 2011 BR 18

O’Keeffe, Gail
Witness protection
2011 (July) GILS 30

Library Acquisitions

Beaton-Wells, Caron

Criminalising cartels: critical studies of an
international regulatory movement
Oxford: Hart Publishing, 2011

N266

Bogan, Paul

Identification: investigation, trial and
scientific evidence

2nd edition

Bristol: Jordan Publishing Limited, 2011
M604.3

Horan, Shelley

Corporate crime

Haywards Heath: Bloomsbury Professional,
2011

M540.4.C5

McGtreal, Cathal

Criminal justice (theft and fraud offences)
act 2001: annotated and

consolidated

2nd edition

Dublin: Thomson Reuters (Professional)
Ireland Limited, 2011

M546.C5

Millington, Trevor

Millington and Sutherland Williams on the
proceeds of crime

3rd edition

Oxford: Oxford University Press, 2010
M594.7

O’Sullivan, Lynn

Criminal law legislation in Ireland
Dublin: First Law, 2011
M500.C5.214

Statutory Instruments

Criminal justice (legal aid) (amendment)
regulations 2011
SI362/2011

Criminallaw (insanity) act 2010 (commencement)
order 2011
SI50/2011

Criminal justice (theft and fraud offences) act
2001 (commencement) order

2011

SI 394/2011

Enforcement of court orders (legal aid)
(amendment) regulations 2011
SI 363/2011

DEFAMATION

Library Acquisition

Collins, Matthew
The law of defamation and the internet
3rd edition
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Oxford: Oxford University Press, 2010
N38.2

EDUCATION

Statutory Instruments

Primary school teachers pension
(amendment) scheme 2011
SI111/2011

Secondary, community and comprehensive
school teachers pension (amendment) scheme
2011

SI1110/2011

EMPLOYMENT LAW

Discrimination

Age - Garda Siochiana — Assistant
Commissioner - Compulsory retirement on
age grounds — Whether regulations reducing
retirement age #/tra vires— Whether regulations
incompatible with European directive
— Ministerial power to make regulations —
Capability of plaintiff — Whether regulations
irrational and unreasonable — Whether
regulations made without engaging in
due consultative process — Changes in
circumstances since introduction of
regulations — Whether manifest arbitrariness
— Reasons for age change — Motivation of
lower ranks — Creation of competitive pool
of candidates — Avoidance of blockage
— Garda leadership — Skill and experience of
plaintiff — Sophisticated policing methods
— Increased life expectancy — Justification
for age reduction — Absence of empirical
evidence — Application of Directive to
gardai — Whether compulsory retirement
age constituted direct discrimination —
Whether difference in treatment objectively
and reasonably justified — Comparator
— Whether genuine and determining
occupational requirement — Whether aimed
at preserving operational capacity — Whether
justified by legitimate aim — Requirement of
proportionality — Availability of request for
extension of tenure — Form of individual
assessment — Cityview Press Ltd & Fogarty v
An Chombhairle Oilinna & Or [1980] IR 381,
Cassidy v Minister For Industry [1978] IR 297,
State (Kenny) v Minister for Social Welfare [1986]
IR 693; Philips v Medical Council [1991] 2 IR
115; Purcell v Attorney General[1995] 3 IR 287;
McHugh v Minister for Social Welfare [1994]
2 IR 139; State (Keegan) v Stardust Victims
Compensation Tribunal [1986] IR 642; Associated
Provincial Picture Houses Ltd v Wednesbury
Corporation [1948] 1 KB 223; Council of
Civil Service Unions v Minister for the Civil
Service [1984] 3 All ER 935; O’Keeffe v
Bord Pleanala [1993] 1 IR 39; Aer Rianta Cpt
v Commissioner for Aviation Regulation (Unrep,
O’Sullivan J, 16/1/2003); Burke v Minister
Sor Labour [1979] IR 354; Gorman v Minister
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Jfor Environment [2001] 2 IR 414; Palacios De
La Villa v Cortefiel Servicios SA [2007] ECR
1-8531; Mangold v Helm [200]5 ECR 1-9981;
Lindorfer v Council of the Eurgpean Union [2009]
AllER 569; Law v Canada [1999] 1 SCR 497;
Qantas Airways Ltd v Christie 152 ALR 365;
MacDonald v Regional Administrative S chool Unit
(No 1) [1992] 16 CHR 409; Bartsch v Bosch Und
Stemens Hausgerate (Bsh) Alteredsfursorge Gmbh
[2009] All ER 113; Hampton v Lord Chancellor
[2008] IRLR 258; 76 Pilots v Martinair Holland
Nv & Vereniging van Nederlandse Verkeersvliegers
(Nt C03/077HR); Massachusetts Board of
Retirement v Murgia (1976) 427 US 307; Kinzel
v Florida Board Of Regents (2000) 528 US
62; McKinney v University of Guelph (1990)
3 SCR 229 and R (Carson) v Secretary of
State for Work & Pensions [2006] 1 AC 173
considered — Garda Siochana (Retitement)
Regulations 1996 (SI 16/1996) - Police
Forces Amalgamation Act 1925 (No 7), s
14 — Council Directive 2000/78/EC — Case
dismissed (2008/3521P— McKechnie ]
—25/7/2008) [2008] IEHC 467

Donnellan v Minister for Justice

Discrimination

Gender, marital and family status — Claim
against employer and parent company -
Application for dismissal of proceedings
as against parent company— Claim that
proceedings ill founded as parent company
not employer of plaintiff — Appeal against
dismissal of application for dismissal
— Whether claims confined to claims
against employer — Definition of employer
— Forum for seeking redress — Analysis
of legislation — Obligations of employer
— Vicarious liability of employer for actions
of employees — Reporting structure within
group of companies —Responsibility of
subsidiary for acts carried out by personnel
from parent company — Whether stateable
basis for claim against parent company
— Employment Equality Act 1998 (No 21), ss
2,8, 14, 15 and 77 — Proceedings dismissed
as against parent company (2010/91CA
— Clarke J —23/7/2010) [2010] IEHC 314
Whooley v Millipore Ireland B1”

Articles

Cashman, Jennifer
Advising employers on alternatives to
redundancies

2011 (1) IEL] 3

Henderson, Nick

The criminalisation of forced labour in
Ireland

2011 (3) GLSI 18

Kimber, Cliona
Age discrimination at retirement age -
pensions and severance packages

2011 (1) IELJ 15

Library Acquisition

Purdy, Alastair

Termination of employment: a practical
guide for employers

2nd edition

Dublin: First Law, 2011

N192.2.C5

Statutory Instrument

National minimum wage act 2000 (section
11) order 2011
SI13/2011

EUROPEAN LAW

Article

Fuller, Roslyn

German Constitutional Court to indirectly
rule on Irish bailout

2011 (3) ILT 34

Library Acquisitions

Craig, Paul

The evolution of EU law

Oxford: Oxford University Press, 2011
W86

Goyder, Joanna

EU distribution law

5th ed

Oxford: Hart Publishing, 2011
W110

Lenaerts, Koen

European Union Law

3rd edition

London: Sweet & Maxwell, 2011
W84

MacNab, Andrew

Bellamy & Child: materials on European
Community law of competition

2011 ed

Oxford: Oxford University Press, 2011
w110

O’Neill, Aidan

EU law for UK lawyers

2nd edition

Oxford: Hart Publishing, 2011
W86

European Arrest Warrant

Correspondence - Description - Whether
acts described with sufficient particularity
to permit finding of corresponding offence
- Whether surrender could be ordered for
two offences for which composite sentence
had been imposed - Whether ‘stole’ in
arrest warrant should be given normal
popular meaning - Whether ‘stole’ in arrest
warrant sufficient to permit finding of
corresponding offence - Minister for Justice,
Eguality and Law Reform v Desjatnikovs [2008]
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IESC 53, [2009] 1 IR 618; Minister for Justice,
Egunality and Law Reform v Slkiczynski [2008]
IESC 73 (Unrep, SC, 19/12/2008) and
Minister for Justice, Equality and Law Reform
v Ferenca [2008] IESC 52, [2008] 4 IR 480
considered - Pilecki v Circuit Court of Legnica,
Poland [2008] 1 WLR 325 followed - Criminal
Damage Act 1991 (No 31), s 2 - Non-Fatal
Offences Against the Person Act 1997
(No 26), s 5 - Criminal Justice (Theft and
Fraud Offences) Act 2001 (No 5), ss 4 & 8
- European Arrest Warrant Act 2003 (No
45), ss 5 & 38 - Appeal dismissed, cross
appeal allowed (444/2008 & 445/2008 - SC
-18/3/2010) [2010] IESC 16

Minister for Justice, Equality and Law Reform

v Sas

European arrest warrant

Delay — Benefit of period spent in custody
— Imprisonment for offences subsequently
committed in State — Prejudice — Whether
UK authorities waited unnecessarily before
seeking surrender — Whether permissible
for UK authorities to wait until domestic
sentence almost complete before transmitting
watrant — Whether sentence would amount
to consecutive sentence — European Arrest
Warrant Act 2003 (No 45), ss 13, 18 and
19(2) — Council Framework Decision
(2002/584/JHA), art 2.2 — Order for
surrender granted (2010/182EXT — Peart ]
—8/10/2010) [2010] IEHC 352

Minister for Justice, Equality and Law Reform
v Davies

European Arrest Warrant

Sentence — Points of objection —
Correspondence — Driving while disqualified
— Theft — Whether respondent within
provisions where sentence passed but not
yet enforceable — Necessity for judgment
to be served on convicted person under
Czech law —Issuing of warrant for purposes
of executing custodial sentence - Duty to
adopt conforming interpretation — Minister
Jor Justice, Equality and Law Reform v Anderson
[2006] IEHC 95 (Untep, Peart J, 14/3/2006)
and Minister for Justice, Equality and Law Reform
v Stapleton [2006] TEHC 43 [20006] 3 IR 26
considered - European Arrest Warrant Act
2003 (No 45), s 10 — Surrender ordered
(2010/42EXT — Peart ] —30/7/2010) [2010]
IEHC 315

Minister for Justice, Equality and Law Reform v
Odistreilik

European Arrest Warrant

Surrender - Suspended sentence - Conditions
- Whether evidence before court to permit
finding that respondent had “fled’ - Minister
Jor Justice, Equality and Law Reform v Sticzynski
[2008] IESC 73 (Unrep, SC, 19/12/2008)
followed - European Arrest Warrant Act
2003 (No 45), ss 5, 10, 16 & 20 - Appeal
allowed (123/2009 - SC - 25/3/2010) [2010]
IESC 19
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Minister for Justice Equality and Law Reform v
Slonski

FAMILY LAW

Child abduction

Custody - Youth care agency — Wrongful
removal - Location of child in course of
search forming part of drugs operation
— Application for order providing for
detention of child — Appointment of
guardian ad Jitem —Interviews with child
— Desire not to return to Netherlands —
Obligation to take account of views of child
— Discretion of court - Policy considerations
— Deterrence of abduction — Interests of
child — Inappropriate relationship with
older man — B » B [1998] 1 IR 299; SR »
SR [2008] IEHC 162 (Untep, Shechan J,
21/5/2008) and Re M (Abudction: Rights
of Custody) [2008] 1 AC 1288 considered
— Hague Convention on Civil Aspects of
Child Abduction 1980, articles 12 and 13
— Otder for return of child (2010/6915P
— Birmingham ] —27/7/2010) [2010] IEHC
322

Health Service Executive v B(C)

Articles

Boyle, David P

Increased rights for same-sex couples and
cohabitants

2011 (13) ILT 55

Buckley, Lucy-Ann

Ante-nuptial agreements and “proper
provision™: an Irish response to
Radmacher v Granatino

2011 (14) IJFL 3

Buckley, Helen

“It looked messy and it was easier just to
not hear it”: child protection concerns
in the context of domestic violence and
relationship breakdown

2011 (14) IJFL 18

Clissmann, Inge

New legal aspects of cohabitation in
Ireland

2011 FLJ 7

Glynn, Eileen

Is current domestic violence legislation
appropriate in contempoary

Ireland?

2011 (5) ILT 04

Lennox, Hilary
Breaking up is hard to do
2011 (July) GILS 38

O’Callaghan, Elaine

Collaborative law as an alternative dispute
resolution process: unearthing its potential
to resolve disputed child contact cases

2011 (2) ILT 18

Reddington, David

Civil partnership vs marriage - the approach
of the European Court of

Human Rights

2011 (14) IJFL 15

Library Acquisition

Denny, Neil

The collaborative law companion
Bristol: Jordan Publishing Limited, 2011
N173.11

Statutory Instruments

Circuit Court rules (civil partnership and
cohabitation) 2011
SI 385/2011

Child abduction and enforcement of custody
orders act 1991 (section 4)

(Hague convention) order 2011
SI400/2011

Rules of the Superior Courts (civil partnership
and cohabitant) 2011
SI 348/2011

FINANCIAL SERVICES

Article
MacCarthaigh, Daitha

More than one way to skin a cat - criminal
prosecutions under the market abuse
regulations

2011 (18) 2 CLP 23

GARDA SIOCHANA

Disciplinary proceedings

Drugs search — Discreditable conduct off
duty on being asked to submit to search —
Possession of controlled drug - Disciplinary
inquiry prohibited from proceeding pending
criminal charge — Dismissal of charge in
District Court — Outstanding non criminal
charges before disciplinary inquiry — Charges
before disciplinary inquiry arising from same
circumstances as criminal charge — Whether
unfair to continue disciplinary proceedings
where acquittal on criminal charge — Whether
facts in investigative report capable of
consideration under Regulations — McGrath
v Commissioner of An Garda Siochdna [1991] 1
IR 69 and Garvey v Minister for Justice [2006]
1 IR 548 — Garda Siochana (Discipline)
Regulations 2007 (SI 214/2007), reg 5 and
8 — Relief refused (2009/277JR — Kearns P
—05/07/2010) [2010] IEHC 257

Walsh v Commissioner of An Garda Siochdna
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HEALTH

Statutory Instrument

Health (charges for in-patient services)
(amendment) regulations 2011
S1382/2011

HOUSING

Traveller accommodation

Local authority - Statutory provisions -
Accommodation programme — Identification
of need for halting sites — Draft programme
— Whether adopted programme included
measures for implementation of identified
needs — Meeting of councillors — Motions
regarding provision of halting sites —
Adoption of programme subject to motions
- Whether motions deleted portion of
programme only — Whether motions
removed all references to halting sites
— Whether decision in breach of statutory
duties — Explicit commitment to provide two
residential halting sites — Whether published
programme met identified and defined
needs for halting sites — Interpretation
of programme — Whether motions
independent or joint — Construction of
vote of councillors — XJS§ Investments 1.td
[1986] IR 750 and Tennyson v Corporation of
Dun Laoghaire [1991] 2 IR 527 considered
— Housing (Traveller Accommodation) Act
1998 (No 33) — Declaration that published
programme recognised identified needs
and obligations of executive fulfilled
(2009/350JR — McMahon | — 21/7/2010)
[2010] IEHC 302

Delaney v Galway City Council

Article

Wall, Rose
Right to housing still subject to political
will

2011 (June) GILS 16

Library Acquisition

Kenna, Padraic

Housing law, rights and policy
Dublin: Clarus Press, 2011
N96.2.C5

HUMAN RIGHTS

Article

Peirce, Gareth
Torture and the death of justice: a requiem
2011 (July) GILS 16

Library Acquisition

Egan, Suzanne
The United Nations human rights treaty
system: law and procedure
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Dublin: Bloomsbury Professional, 2011
C200

IMMIGRATION

Asylum

Credibility — Forced polygamous marriage
— Assistance from local police — Account
not substantiated — Submissions after
hearing on country of origin information
— Account of abduction not credible
— Availability of State protection — Whether
claim misconstrued — Factual basis clearly
understood - Account improbable in light
of custom outlined in country of origin
information — Leave refused (2008/753JR
— Cooke ] — 13/07/2010) [2010] IEHC
277

K(P) v Minister for Justice

Asylum
Credibility - Minority social group — Unreliable

evidence — Contradiction in evidence - Lack
of Convention reason for persecution
— Lack identification documentation — Effect
of absence of country of origin information
on credibility assessment — Subsidiary
protection refused — Deportation order
made — No distinct case made on behalf
of applicant children - Whether position
of applicant children properly considered
— Whether medical evidence of applicant
parents properly considered — Role of
medical evidence in refusal of subsidiary
protection and in making of deportation
order — Immigration Act 1999 (No 22), s
3 — European Communities (Eligibility for
Protection) Regulations 2006 (SI 518/2006),
reg 5 — Buropean Convention on Human
Rights, articles 3 & 8 - Leave refused
(2008/977JR — Cooke J - 02/07/2010)
[2010] IEHC 256

D(G) v Minister for Justice, Equality and Law
Reform

Asylum

Dublin II Regulation — Order of transfer
- Application for interim injunction —
Applicant out of UK for more than three
months — Whether obligation to take
back under Regulation ceased — Whether
entry visa constituted a valid residence
document for purpose of exception to
cessation of obligation — Definition of
“residence document” — Failure to inform
UK authorities of claim by applicant to
have been outside that state for more than
three months — Whether failure had material
bearing on transfer order — Lack of candour
in application — No fair issue to be tried
— Council Regulation 343/2003/EC, art
2, 16 and 20 — Leave refused (2010/911JR
— Cooke J - 02/07/2010) [2010] IEHC 258
W(A) v Minister for Justice

Asylum

Ethnic and political persecution — Credibility
— Misnaming country of origin — Material
error of fact— Substantial grounds — Whether
mistake of fact was so material to substantive
analysis and consideration as to vitiate its
validity — Whether actual misunderstanding
or misconception — Whether decision
contrary to natural justice and fair procedures
— Whether error on face of record — B-M
(A) v Minister for Justice (Unrep, O’ Donovan,
23/7/2001); State (Cunningham) v O Floinn
[1960] IR 198 and Simple Imports v Revenue
Commissioners [2000] 1 IR 243 considered
— Illegal Immigrants (Trafficking) Act 2000
(No 29), s 5 — Refugee Act 1996 (No 17), s
2 — European Communities (Eligibility for
Protection) Regulations 2006 (SI 518/2006),
reg 5(1)(a) — Leave refused (2008/1117JR
— Cooke ] — 15/10/2010) [2010] IEHC
362

L (V'CB) v Refugee Appeals Tribunal

Asylum

Internal relocation — Religious persecution —
Credibility — Delayed application — Whether
internal relocation would provide protection
— Whether asylum application made as soon
as practicable after arrival in State — Whether
reasonable explanation for delay — Refugee
Act 1996 (No 17), ss 11, 13 and 17 — Illegal
Immigrants (Trafficking) Act 2000 (No 29),
s 5 — UNHCR Guidelines on International
Protection No. 4: “Internal Flight or
Relocation Alternative” — Application
dismissed (2008/293JR — Cooke | —
14/10/2010) [2010] IEHC 361

Y (ZD) v Minister for Justice, Equality and Law
Reform

Asylum

Mother and child - Fear of persecution
based on previous trafficking for prostitution
— Absence of finding of lack of credibility
in relation to trafficking claim — Country
of origin information — Availability of
state protection — Alleged failure to make
allowance for age of applicantin accordance
with guidelines — Acceptance of account
given — Status of guidelines — Burden of
establishing illegality on applicant — Failure
to identify guidelines breached — V'Z »
Minister for Justice [2002] 2 IR 135 and R »
Lancashire County Conncil [1986] 2 All ER
941 considered — Application refused
(2007/1731JR — Cooke J — 30/7/2010)
[2010] IEHC 317

U(S) v Minister for Justice, Equality and Law
Reform

Asylum

Negative recommendation — Rejection
of appeal — Refusal of refugee status
—Refusal of subsidiary protection — Whether
procuring of inclusion of minor applicant
void and in breach of fair procedures
— Whether jurisdiction to make decisions
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in respect of minor applicant — Whether
good and sufficient reason for extension
of time — Delay — Discretion — Explanation
— Relevance of merits or strength of case —
Absence of full explanation — Acquiescence
— Inclusion of minor child in notice of
appeal — Absence of challenge to inclusion
of minor child’s case — Seeking of leave
to remain on behalf of minor applicant —
Alleged failure to understand ex debito justitiae
principle — Whether principle relevant
— Absence of distinct claim to fear of
persecution on behalf of child - D » Minister
Sor Justice, Equality and Law Reform (Unrep,
SC, 31/1/2003); GK v Minister for Justice
[2002] 2 IR 418 and De Roiste v Minister for
Defence [2001] 1 IR 190 considered — Illegal
Immigrants (Trafficking) Act 2000 (No 29),
s 5 — Extension of time and relief refused
(2007/925JR — Cooke J —27/7/2010) [2010]
IEHC 306

I(M) v Refugee Applications Commissioner

Asylum

Report of Commissioner — Discretion
to review report — Alleged failure to take
into account relevant considerations —
Allegations of persecution — Claim that past
persecution contributed to well founded fear
of persecution — Negative recommendations
of authorised officers — Negative credibility
findings — Express exclusion of past
persecution from consideration — Whether
refusal to consider past events mistaken
— Whether mistake warranted exercise of
discretion to quash reports — Whether
mistake could be cured on appeal — Request
for asylum file from another Member State
— Entitlement of responsible Member State
to seek information from other Member
States — Stefan v Minister for Justice [2001] 4 IR
203 considered — European Communities
(Eligibility for Protection) Regulations 2006
(SI 518/2006), reg 5 — Certiorari granted
(2010/180JR — Cooke ] —23/7/2010) [2010]
IEHC 304

C(E) v Minister for Justice, Equality and Law
Reform

Deportation

Constitutional rights of three citizen
children — Identification of substantial
reason for deportation — Interest of State
— Integrity of asylum and immigration
procedures — Personal circumstances and
history of applicants — Weight of rights
against interests of State — Unfounded claim
for asylum of father — Failure to disclose
marriage breakdown — Request to consider
entitlement to residence as father of Irish
born children — Substantial reasons for
belief that immigration procedures being
abused — Right of Irish citizen child to care
and support of parents — Age of children
— Medical condition of children — Whether
failure to give due weight to age, dependence
and medical conditions — Whether failure to
give due weight to contribution father could
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make practically and financially to children
— Whether undue weight given to negative
considerations - Dimbo v Minister for Justice,
Equality and Law Reform [2008] IESC 20,
(Unrep, SC, 1/5/2008); Oguekwe v Minister
Sor Justice, Equality and Law Reform [2008]
IESC 25, [2008] 3 IR 795 and Haghighi v
Netherlands (2009) 49 EHRR SE8 considered
— Leave granted (2010/659JR — Cooke ]
—23/7/2010) [2010] IEHC 305

T(EZ) v Minister for Justice, Equality and Law
Reform

Deportation

Injunction — Interlocutory injunction
- Application to restrain deportation —
— Residence - Family rights — Irish born
child — Whether lawful to remove mother
of dependent Irish born child pursuant to
deportation order - Whether deportation
of applicant would breach right of family
members — Conduct of applicant — Whether
arguable case for grant of leave to seeck
judicial review- Whether substantial grounds
established - Whether applicant entitled
to remain in State pending determination
of proceedings — Whether breach of
Convention rights — Independent review
mechanism — Whether applicant entitled to a
full and independent assessment to be made
of all facts and circumstances of the case
- Whether fair issue to be tried — Whether
damages adequate — Balance of convenience
— Oguekwe v Minister for Justice [2008] IESC
25 [2008] 3 IR 795 followed; A0 & DL »
Minister for Justice [2001] 1 IR 1 considered
—Immigration Act 1999 (No 22), s 3 - Leave
to seek judicial review & interlocutory
injunction granted (2010/569JR — Cooke ]
—14/7/2010) [2010] IEHC 296

B(]) v Minister for Justice, Equality and Law
Reform

Deportation

Interlocutory injunction — Father of
Irish citizen children — Leave to remain
application — Admission regarding lies
in asylum application — Claim of strong
connection with State based on status as
father of citizen children — Request to have
regard to constitutional and convention
rights of children — Examination of file of
father — Consideration of school standards
and education in Nigeria — Analysis of
proposed interference with family life of
applicant — Interests of State — Legitimate
aim of deportation — Proportionality of
deportation — Information on education
in Nigeria — Extension of time for judicial
review — Explanation for delay — Lawyer delay
— Justice of case — Impact of deportation
on rights of children — Power to consider
documents not before Minister — Obligation
to have regard to representations — Whether
substantial grounds for review — Whether
failure to consider impact of deportation on
private life of children — Failure to furnish
country of origin information in support of

assertions regarding education — Adequacy
of remedy of judicial review — Available
remedies — Absence of test of anxious
scrutiny — Necessity for candour — Kiass v
Germany (1979-80) 2 EHRR 214; Abdulaziz
v United Kingdom (1985) 7 EHRR 471,
Vilvarajah v United Kingdom (1992) 14 EHRR
248; N v Finland (2006) 43 EHRR 12; CG
v Bulgaria (2008) 47 EHRR 51; Abdolkbani
v Turkey No 30471/08); McD » L. [2009]
IESC 81 (Unrep,. SC, 10/12/2009); Munzinov
v Russia (No 42502/06); Izhevbekhai v Minister
Sor Justice, Equality and Law Reform [2008]
IEHC 23 (Unrep, Feeney J, 30/1/2008);
Yang v Minister for Justice, Equality and Law
Reform [2009] IEHC 96 (Untrep, Charleton J,
13/2/2009); Ugbo v Minister for Justice, Equality
and Law Reform [2010] IEHC 80 (Unrep,
Hanna J, 5/3/2010; Adebayo v Minister
Jor Justice, Equality and Law Reform [2004]
IEHC 359 (Untep, Peart J, 27/10/2004)
Alli v Minister for Justice, Equality and Law
Reform [2009] IEHC 595 (Untep, Clatk J,
2/12/2009); Ofobuike v Minister for Justice,
Egunality and Law Reforn [2010] IEHC 89
(Untep, Cooke J, 13/1/2010); Oguekwe v
Minister for Justice, Equality and Law Reform
[2008] IESC 25 [2008] 2 ILRM 481; Soering
v United Kingdom (1989) 11 EHRR 438;
Smith and Grady v United Kingdom (1999) 29
EHRR 493; Bensaid v United Kingdom (2001)
33 EHRR 10; Swedish Engine Drivers Union
v Sweden (1979-80) 1 EHRR 617; Chabal v
United Kingdom: (1997) 23 EHRR 413 and
Batkare v Minister for Justice, Equality and Law
Reform [2010] IEHC 296 (Unrep, Cooke
J, 14/7/10) considered — Leave refused
(2010/75JR — Clatk J — 30/7/2010) [2010]
IEHC 320

BM) v Minister for Justice, Equality and Law
Reform

Deportation

Leave to appeal to Supreme Court — Refusal
of leave to seek judicial review of deportation
order — Whether decision involved point
of law of exceptional public importance
— Whether failure to consider rights of Irish
born children — Impact of transfer on Irish
born children having regard to hazards and
disadvantages in parent’s country of origin
— Whether Irish born children of adaptable
age — Whether interference with family life
- Ogunekwe v Minister for Justice [2008] IESC 25
[2008] 3 IR 795 followed; R(I) v Minister for
Justice [2009] IEHC 510 (Unrep, Cooke J,
26/11/2009); Beldjoud: v France [1992] EHRR
801 and Boultif v Switzerland [2001] 33 EHRR
1179 considered -Immigration Act 1999 (No
22),s 3 - Illegal Immigrants (Trafficking) Act
2000 (No 29), s 5 - European Convention
on Human Rights, articles 3 and 8 - Leave
to appeal refused (2010/238]JR — Cooke ]
—14/7/2010) [2010] IEHC 282

N(UT) v Minister for Justice, Equality and Law
Reform
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Deportation

Subsidiaty protection — Ministerial discretion
— Deportation ordets prior to 20" October
2006 - New circumstances or facts shown to
exist — Whether such discretion contained
within Council Directive transposed by
regulations into national law — Whether
appellant has right to have subsidiary
protection application heard — Interpretation
of regulations - NH v Minister for Justice,
Egunality and Law Reform [2007] IEHC 277,
[2008] 4 IR 452 overruled - European
Communities (Eligibility for Protection)
Regulations 2006 (SI 518/2006), regs 3
and 4 - Council Directive 2004/83/EC
— Applicant’s appeal dismissed (2009/64 &
2008/393 — SC — 9/7/2010) [2010] IESC
44

Izevbekhai v Minister for Justice, Equality and
Law Reform

Subsidiary protection

Mental illness — Involuntary detention
under Mental Health Act 2001 - Availability
of medical treatment in country of origin
— No substantial grounds of real and
substantial risk of being subject to conduct
contrary to Convention — Whether less
favourable medical treatment sufficient
to engage Convention rights — Whether
failure by respondent to consider impact
of medical condition on capacity to avail
of state protection relevant — Whether
material before respondent capable of
grounding claim decision unreasonable
— Balance humanitarian considerations
and integrity of asylum process — Right to
family life — Relationship not amounting
to family life — Whether application really
assertion of choice of State within which
to reside rather than interference with rights
— Scope of justified interference with right
— Whether medical evidence affected level
of dependence on mother — GK v Minister for
Justice [2002] 2 IR 418, The Illegal Immigrants
(Trafficking) Bill 1999 [2000] 2 IR 360, S(BI)
v Minister for Justice[2007] IEHC 398 (Unrep,
Dunne J, 30/11/2007) and _Agbonlahor v
Minister for Justice [2007] IEHC 166 [2007] 4
1R 309 applied — R (Mabhmood) v Homse Secretary
[2000] EWCA Civ 315 [2001] 1 WLR 840
and R (Razgar) v Home Secretary [2004] UKHL
27 [2004] 2 AC 368 followed — Bensaid v
United Kingdom (2001) 33 EHRR 205, HLLR
v France (1998) 26 EHRR 2, N v Finland
(2006) 43 EHRR 12 and Kouaype v Minister for
Justice, Equality and Law Reforn [2005] IEHC
380 (Untep, Clatk J,9/11/2005) considered
— DVTS v Minister for Justice [2008] 3 IR 476
and D v United Kingdom: (App No 30240/96)
(Untep, 02/05/1997) distinguished —
Refugee Act 1996 (as amended) (No 17),
s 5 - Illegal Immigrants (Trafficking) Act
2000 (No 29), s 5(2) - Mental Health Act
2001 (No 25) - European Convention on
Human Rights Act 2003 (no 20), sch I
art 3 - Criminal Justice (United Nations
Convention against Torture) Act 2000 (No
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11), s 4 - Immigration Act 1999 (No 22), s
3 — Leave refused (2008/1375JR — Herbert
J—01/07/2010) [2010] IEHC 268

A(O) v Minister for Justice

Statutory Instruments

Immigration act 2004 (travel document fee)
regulations 2011
SI403/2011

Immigration act 2004 (visas) order 2011
SI 146/2011

Immigration act 2004 (visas) (no. 2) order
2011
SI 345/2011

INFORMATION
TECHNOLOGY

Library Acquisition

Collins, Matthew

The law of defamation and the internet
3trd edition

Oxford: Oxford University Press, 2010
N38.2

Statutory Instrument

Stamp duty (e-stamping of instruments)
(amendment) regulations 2011

SI87/2011

INJUNCTIONS

Interlocutory injunction_

Contract — Breach — Restraint from
breaching contract — Dental Treatment
Services Scheme — Viability of practice at
risk — Fair question to be tried — Adequacy
of damages — Balance of convenience
— Whether relief claimed prohibitory or
mandatory — Whether fair issue to be
tried — Whether damages adequate remedy
— Whether plaintiffs entitled to interlocutory
relief — Campus Oil v Minister for Industry (No
2) [1983] IR 88; Igote Ltd v Badsey 1.td [2001]
4 IR 511 and Hickeys Pharmacy v HSE [2008]
TIEHC 290 [2009] 3 IR 156 followed — Maha
Lingam v HSE [2006] ELR 137 and Bergin v
Galway Clinic Doughiska 1.t [2007] IEHC 386
[2008] 2 IR 205 considered — Health Act
1970 (No 1), s 67 — Health (Amendment)
Act 1996 (No 15) — Health Act 2004 (No
42), s 7 — Financial Emergency Measures
in the Public Interest Act 2009 (No 5)
— Relief granted (2010/4478P — Laffoy ]
—16/6/2010) [2010] IEHC 292

Reid v Health Services Excecutive

Interlocutory injunction

Immigration - Subsidiary protection -
Deportation order - Judicial review -

Whether fair issue to be tried - Whether
damages adequate remedy - Whether balance
of convenience lay between grant or refusal
of injunction - Whether compelling reason
for immediate deportation - Cosma v Minister
Sfor Justice, Equality and Law Reform [2006] IESC
44 (Unrep, SC, 10/7/2006) distinguished -
Illegal Immigrants (Trafficking) Act 2000
(No 29), s 5 - European Communities
(Eligibility for Protection) Regulations 2006
(SI1518/2006) - Rules of the Supetior Courts
1986 (SI 15/1986), O 84 - Relief granted
(2010/171JR - Cooke J - 15/4/2010) [2010]
IEHC 110

Egeike v Minister for Justice, Equality and Law
Reform

INTELLECTUAL
PROPERTY

Injunctions

Copyright — Music — Internet piracy — Illegal
downloading — Recording companies
— Internet service provider — Peer-to-peer
sharing — Blocking injunction — Right to
ptivacy — Data protection — Proportionality
— Whether injunction just or convenient
— Whether legal power to grant injunction
— Whether power to block or disable access
to internet sites available under Irish law
— Whether Ireland in compliance with
European law obligations — Whether
defendant should make identities of
infringers available — Whether defendant
mere conduit — Norwich Pharmacal v Custom
and Excise [1974] AC 133; EMI v Eircom
Li#d [2005] 4 IR 148; BMG Canada Inc v Doe
[2005] FCA 193; X » Flynn (Untep, Costello
1, 19/5/1994); In re Employment Equality Bill
1996 [1997] 21R 321; McGee v Attorney General
[1974] IR 284; Dudgeon v United Kingdom
(1981) 4 EHRR 149; Douglas v Hello! [2001]
1 QB 967; EMI Records (Ireland) 1.td v Eircom
Ltd [2010] IEHC 108 (Unrep, Charleton
J, 16/4/2010); PPI Ltd v Cody [1998] 4 IR
504; Prince Albert v Strange (1849) 2 De &
Sm 293; Marleasing SA v La Commercial
Internacional de Alimentacion $A[1990] 4 ECR
1-4135 (C-106/89); Wilbelm Roith v Dentsches
Rotes Krenz [2004] ECR 1-8835 (C-397/01);
Pupino [2005] 1-5285 (C-105/03); Metro-
Goldwyn-Mayer Studios Inc v Grokster Ltd 545
(US) 913 and EMI (Ireland) 1.td v Eircom
ple [2009] IEHC 411 (Unrep, Chatleton J,
24/7/2009) considered — Copyright and
Related Rights Act 2000 (No 28), ss 17, 27,
37, 40 and 43 — Data Proetection Act 1988
(No 25) — Interpretation Act 2005 (No 23),
s 5 — Communications Regulation Act 2002
(No 20) — Communications (Amendment)
Act 2007 (No 22), s 10 — Digital Economy
Act 2010 (UK) — Communication Acts 2003
(UK) — European Communities (Copyright
and Related Rights) Regulations 2004
(SI 16/2004) — European Communities
(Directive 2000/31 EC) Regulations 2003
(SI 68/2003) — Council Directive 95/46/
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EC — Council Directive 2001/29/EC
— Council Directive 2002/21/EC — Council
Directive 2000/31/EC, arts 12, 13, 14,
15 — Framework Directive 2009/140/EC
— European Convention on Human Rights
— Constitution of Ireland 1937, Articles
40.3.1°, 40.3.2° and 43.1 — Relief refused
(2009/5472P — Chatleton ] — 11/10/2010)
[2010] IEHC 377

EMI Records (Ireland) Ltd v UPC Communications
Ireland 1.1d

INTERNATIONAL LAW

Rdiste v Minister for Defence [2001] 1 IR 190
considered — Rules of the Superior Courts
1986 (SI 15/1986), O 84, r 21 — Extension
of time refused (2009/508]JR — Hedigan ]
—06/07/2010) [2010] IEHC 278

C(G) v R(S)

Library Acquisition

Patterson, Frances

Judicial review: law and practice
Bristol: Jordan Publishing, 2011
M306

Library Acquisitions

Brekoulakis, Stavros L.

Third parties in international commercial
arbitration

Oxford: Oxford University Press, 2010
N398.8

Corten, Olivier

The Vienna conventions on the law of
treaties: a commentary

Oxford: Oxford University Press, 2011
Klein, Pierre

C10

Egan, Suzanne

The United Nations human rights treaty
system: law and procedure

Dublin: Bloomsbury Professional, 2011
C200

Statutory Instrument

Child abduction and enforcement of custody
orders act 1991 (section 4)

(Hague convention) order 2011
SI400/2011

JUDICIAL REVIEW

Delay

Certiorari — Limitation period — National
school for children with intellectual
disabilities — Employee — Allegation of sexual
abuse by parents of child — Allegations by
multiple children — Investigation by health
board — Police investigation — Decision
not to prosecute — Resumption of school
disciplinary inquiry — Adverse findings
in health board reports — Threat to issue
proceedings if inquiry not concluded
by school — Leave granted to challenge
continued suspension — Offer to hold inquiry
—Rejection of offer — Suspension on full pay
for thirteen years — Whether applicant guilty
of delay in bringing proceedings — No effort
to obtain assessments — Whether applicant
in ‘constructive’ possession of assessments
— Duty to move promptly — Objective test
— O’Flynn v Mid-Western Health Board [1991]
2 IR 223 and O’Donnell v Dun Laoghaire
Corporation [1991] ILRM 301 applied - De
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LANDLORD AND TENANT

Commercial lease

Validity of lease — Block owned by
shareholders and directors of defendant
— Occupation by defendant — Ownership
changes — Due diligence - Proposal to treat
lease as void and surrender property based
on absence of resolution approving lease
— Whether lease non-cash asset of requisite
value - Whether defendant in breach of s.
29(1) when lease entered — Whether lease
voidable — Whether defendant estopped
from avoiding lease — Onus on defendant
to establish section applied — Value of
non-cash asset — Capital value of lease
to lessee — Assignment value of lease
— Authotisation by shareholders — Duomatic
principle — Honest and zn#ra vires informal
agreement of all shareholders not requiring
formal resolution — Purpose of section
— Intention of Oireachtas — Protection
of sharecholders — Absence of time limit
on right to avoid arrangement — Multiple
changes of ownership — Compliance with
obligations under lease — Rent reviews
— Existence of preferential shareholder
with right to attend meeting without voting
— Ultraframe (UK) Ltd v Fielding [2005]
EWHC 1638(Ch) [2000] FSR 17; Buchanan
Ltd v Mcl ey [1954] IR 89; Re Greendale
Developments (In Liguidation) No 2) [1998] 1
IR 8; Re PMPA Garages Ltd [1992] IR 315; Re
Duomatic Limited [1969] 2 Ch 365; Re Express
Engineering Works 1.td [1920] 1 Ch 466, Parker
and Cooper Ltd v Reading [1926] Ch 975; Re
George Newman & Company Ltd [1895] 1 Ch
674; NBH Limited v Hoare [2996] EWHC
73 (Ch) and Demite Ltd v Protec [1988] BCC
638 considered — Companies Act 1990 (No
33), s 29 — Declaration that lease valid and
binding (2009/3946P — Finlay Geoghegan ]
—22/7/2010) [2010] IEHC 300

Kerr v Conduit Enterprises Ltd

Notice to quit

Ejectment summons — District Court
hearing — Refusal of adjournment to await
outcome of related case — Time — Service
of notice to quit — Act of eviction — Refusal
of adjournment — Whether applicant guilty
of delay — Prejudice — Whether wrong
ongoing — Whether usual time limits applied

— Acquiescence — Whether participation in
District Court proceedings amounted to
acquiescence — Whether statutory provision
compatible with European Convention
on Human Rights — Dublin City Council v
Fennel/ [2005] 1 IR 604 and Pullen v Dublin
City Connci/ [2008] IEHC 379 (Untep,
Irvine J, 12/12/2008) applied — Carmody v
Minister for Justice [2009] IESC 71 (Unrep,
SC, 23/10/2009), De Rdiste v Minister for
Defence [2001] 1 IR 190, BTF v Director of
Public Prosecutions [2005] IESC 37 [2005] 2
IR 559, O(M) v Judges of the Northern Circuit
(Unrep, McKechnie J, 14/11/2003), McCann
v United Kingdom (2008) 47 EHRR 40, Cosic
v Croatia (App No 28261/06) (Untep,
15/01/2009) considered; Donegan v Dublin
City Connci/ [2008]) IEHC 288 (Unrep, Laffoy,
08/05/2008) and Connors v United Kingdom
(2005) 40 EHRR 9 not followed — Housing
Act 1966 (No 21), s 62 — Housing Act 1970
(No 18), s 13 — European Convention on
Human Rights — Rules of the Superior
Courts 1986 (SI 15/1986), O 84, r 21 —
Application refused (2009/823]JR — Hedigan
J—08/07/2010) [2010] IEHC 270

Quinn v Athlone Town Conncil

Article
Wright, Louise

Interpretation of consent to alienate
revisited
201116 (1) C&PLJ 13

LANGUAGE

Court proceedings

Gaeltacht area — Evidence in Irish —
Interpreter — Translation — Whether District
Judge competent in Irish language — Whether
possible to translate in court — Whether
justiciable —MacAodhain v Fire [2010] TEHC
40 (Unrep, Clarke J, 19/2/2010); O Miirchi
v An Taoiseach (Unrep, SC, 6/5/2010);
Cork Plastics v Ineos Compounds [2007] IEHC
247 (Untep, Clatke J, 26/7/2007); Barry
v Buckley [1981] TR 306; O Monachain v An
Taviseach [1980-1998] TETS 1 and Condon »
Minister for Labour [1981] IR 62 considered
— District Courts Act 1924 (No 10), s 71
— Relief granted (2008/532JR — Clarke ]
—30/7/2010) [2010] IEHC 335

Mac Aodhdin v Eire

LEGAL AID

Statutory Instruments

Criminal justice (legal aid) (amendment)
regulations 2011
SI 362/2011

Enforcement of court orders (legal aid)
(amendment) regulations 2011
SI 363/2011
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LEGAL HISTORY

Library Acquisition

Geoghegan, Patrick M.

Liberator: the life and death of Daniel
O’Connell, 1830-1847

Dublin: Gill & Macmillan Ltd., 2010
1.403.C5

LEGAL PROFESSION

Article

Haydon, Hilary
Reality dawns
2011 (June) GILS 34

LEGAL SYSTEM

Article

Burke-Murphy, Emile

Delay in the Irish courts as viewed from
Strasbourg: McFarlane v Ireland

2011 (3) ILT 30

Library Acquisition

Ua Cadhain, Liam

The law courts in Eire

Dublin: Browne & Nolan Ltd.,
1.220.C5

LICENSING

Objection

Firearm certificate - Refusal — Calibre
and lethality of firearm — Prohibition of
ownership of certain firearms to new
applicants - Illegality of possession unless
authorised by garda superintendent —
Whether good reasons for requiring firearm
- Whether applicant could be permitted to
possess handgun without danger to public
- Whether applicant person disentitled to
hold certificate - Considerations of public
safety - Guiding principles — Character of
applicant — Whether discretion fettered -
Whether decision fundamentally at variance
with reason - McCarron v Kearney [2008]
IEHC 195 (Unrep, Chatleton J, 4/7/2008)
distinguished; Dunne v Donohoe [2002] 2 IR
533 and O’Leary v Maber [2008] IEHC 113
(Untep, Clatk J, 2/5/2008) considered -
Firearms Act 1925 (No 17), ss 2C, 3D, 4, 15A
- Criminal Justice (Miscellaneous Provisions)
Act 2009 (No 28) — Relief granted, matter
remitted to District Court (2010/87JR
— Kearns P —9/7/2010) [2010] IEHC 285
Herlihy v Judge Riordan
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Library Acquisition

Woods, James V

Liquor licensing laws of Ireland
4th ed (May 2011)

Limerick: James V Woods, 2011
N186.4.C5

Statutory Instruments

Intoxicating liquor act 2003 (section 21)
(Croke Park, Dublin) regulations

2011

SI 149/2011

Intoxicating Liquor Act 2003 (section 21)
(Semple Stadium, Thutles) regulations 2011
SI 124/2011

LOCAL GOVERNMENT

Roads

Health and safety — Investigation -
Administrative body — Jurisdiction
— Order of prohibition from further
investigations — Newly tarred roadway
— Fatal accident — Place of work — Fair
procedures — Retrospective effect — Statutory
interpretation — Whether accident /ocus place
of work — Whether investigation #/fra vires
— Whether investigation into completed
road works permitted — Whether road works
still in progress — Whether respondent’s
jurisdiction extended to protection of road
users — Whether investigation statute-barred
— Whether investigation oppressive — Cork
County Council v Health and Safety Authority
[2008] IEHC 304 (Unrep, Hediagn ]J,
7/10/2008) followed — Health and Safety
Act 1989 (No 7) — Safety, Health and Welfare
at Work Act 2005 (No 10), ss 32, 34, 62, 64,
70, 72,77 and 82 — Roads Act 1993 (No 14)
— Interpretation Act 2005 (No 23) — Council
Directive 89/391/EEC — Council Directive
92/383/EEC — Otder granted (2007/263]JR
— Kearns P —9/7/2010) [2010] IEHC 286
Donegal County Council v Health and Safety
Authority

MEDIA LAW

Library Acquisition

Murphy, Yvonne

Journalists and the law

3rd edition

Dublin: Round Hall Ltd, 2011
N345.2

MEDICAL LAW

Statutory Instruments

Medical Council - registration rules V3
ST 688/2010

Medical practitioners (amendment) act 2011
(commencement) order 2011

SI 388/2011

MEDICAL NEGLIGENCE

Article

Boylan, Michael

Medical injuries idea is an accident waiting
to happen

2011 (July) GILS 20

MENTAL HEALTH

Article

Munnelly, Nicola
Diminished responsibility and sentencing
provisions

16(1) 2011 BR 18

Statutory Instrument

Criminal law (insanity) act 2010
(commencement) order 2011
SI50/2011

MORTGAGE

Article

McCarthy, Flor
Caught in a trap?
2011 (July) GILS 34

NATIONAL PARKS

Licence

Permits —Jarvey operators — Mandatory
requirement to have approved dung-catching
device fitted to jaunting car — Killarney
National Park — Ultra vires — Bye-laws
—Right to earn alivelihood — Discrimination
— Duty to manage and maintain — Minister’s
responsibility for park — Rights of ownership
— Whether respondents had statutory power
to impose requirement — Whether power
to exclude applicants from park — Whether
unauthorised delegation of responsibility
— Whether unreasonable, unfair, arbitrary
or capricious — Whether unconstitutional
attack on right to work — Whether unequal
treatment — Ashbourne Holdings 1td v An Bord
Pleandla [2003] 2 IR 114; Radio Limerick One
Ltd v Independent Radio & Television Commiission
[1997] 2 IR 291; State (FPH Properties SA) v
An Bord Pleandla [1987] IR 698; Hoey v Minister
Sor Justice [1994] ILRM 334; East Donegal
Co-Operate Livestock Mart Litd v Attorney
General [1970] IR 317; Cassidy v Minister for
Industry and Commerce [1978] IR 297; O Brien
v Manufacturing Engineering Co Ltd [1973]
IR 334; Killarney & Ballybrack Development

Legal Update November 2011



Association Ltd v Minister for Local Government
[1978] 1 ILRM 78; State (Keegan) v Stardust
Victims Compensation Tribunal [1986] IR 642;
Murphy v Stewart [1973] IR 97; Casey v Minister
Jfor Art, Heritage, Gaeltacht and the Islands [2004]
IESC 14 [2004] 1 IR 402; Crofton v Minister for
the Environment, Heritage and 1.ocal Government
[2009] IEHC 114 (Unrep, Hedigan ],
10/3/2009); Attorney General v Paperlink
[1984] ILRM 373; Rodgers v ITSGWU
[1978] ILRM 51; O'Callaghan v Commissioner
Jfor Public Works in Ireland [1985] 5 ILRM 364
and Blake v Attorney General [1984] ILRM
34 considered — Bourn Vincent Memorial
Park Act 1932 (No 31), ss 10, 11, 12, 14
and 15 — State Property Act 1954 (No 25)
—Ministers and Secretaries Act 1924 (No 16),
s 9 — Ministers and Secretaries (Amendment)
Act 1939 (No 36), s 6 — European Union
Habitats Directive (SI 94/1997) — European
Union Birds Directive (SI 31/1995) —
Bourn Vincent Memorial Park Bye-Laws
(SI 234/1971), bye law 3(9) — Heritage
(Transfer of Departmental Administration
and Ministerial Functions) Order 1995
(SI 61/1995) — Heritage (Transfer of
Functions of Commissioners of Public
Works in Ireland) Order 1996 (SI332/1996)
— Heritage (Transfer of Departmental
Administration and Ministerial Functions)
Order 2002 (SI 356/2002) — Constitution
of Ireland 1937, article 40.3.1 — Application
dismissed (2009/770JR — McKechnie ]
—13/5/2010) [2010] IEHC 376

O’Sullivan v National Parks and Wildlife Service
of the Department of the Environment, Heritage
and Local Government

NEGLIGENCE

Professional negligence

Duty of care — Solicitor — Undertaking
— Letter of appointment — Solicitor engaged
by financial institution lending money for
property transaction — Whether negligent
to accept undertaking that loan monies will
be used exclusively to purchase property and
charge will be registered against property
— Whether negligent to advance further
monies secured by extension of security
when no evidence that security in place
— Whether common practice to accept such
undertakings — Damages — “No transaction”
cases — Negligent advice from solicitor that
there is good title in property transaction
— Assessment of damages - Roche v Peilow
[1985] IR 232 applied; Reddy v Bates [1983]
IR 141 referred to — Finding for plaintiff;
assessment adjourned (2008/10559P -
Clarke ] —1/6/2010) [2010] IEHC 236
ACC Bank ple v Johnston
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PARTNERSHIP

Library Acquisition

Lynch Fannon, Irene

Corporations and partnerships in Ireland
Netherlands: Kluwer Law International,
2010

N267.C5

PATENTS & TRADEMARKS

Article

Brennan, Anna Marie

The patenting of software in Ireland: the
pros and cons

2011 (18) 2 CLP 33

Library Acquisition

Johnson, Helen

Guide to trade mark law and practice in
Ireland

Haywards Heath: Bloomsbury Professional,
2011

N114.2.C5

PENSIONS

Civil Service

Pension levy—Public servants — Public service
pension scheme — Self-funded pension
scheme — Exemptions — Respondent’s
discretion — Equality — Property rights —
Double taxation — Reasons — Proportionality
— Central Bank and Financial Services
Authority of Ireland — Whether ss 1
and 2 of Act of 2009 unconstitutional
— Whether public sector body — Whether
outside scope of Act — Whether materially
distinguishable from other groups of
public servants — Whether unjust attack
on property rights — Whether interference
with existing contractual entitlements
— Garda Representative Association v Minister for
Finance [2010] IEHC 78 (Unrep, Charleton
J,25/3/2010) and Haire & Co Ltd v Minister
Jor Health and Children [2009] IEHC 562
(Untep, McMahon J, 10/3/2009) followed;
Central Bank of Ireland v Gildea [1997] 2
1LRM 391; Mulholland v An Bord Pleandla (No
2)[2005] IEHC 306, [2006] 1 IR 453; Quinn’s
Supermarket Ltd v Attorney General [1971] IR 1,
Murtagh Properties v Cleary [1972] IR 330; Re
Planning and Development Bill 1999 [2000] 2 IR
321; Brennan v Attorney General [1983] ILRM
449 and An Blascaod Mor Teo v Commissioner of
Public Works (No 3) [2000] 1 IR 6 considered
— Daly v Revenue Commissioners [1995] 3 IR
1 distinguished — Financial Emergency
Measures in the Public Interest Act 2009 (No
5), ss 2 and 8 — Central Bank Act 1942 (No
22), s 6D(5) — Central Bank and Financial
Services Act 2003 (No 12) — Central Bank
and Financial Services Authority of Ireland

Superannuation Scheme 2008 (SI 99/2008)
— Constitution of Ireland 1937, arts 40.1,
40.3 and 43 — Treaty on European Union,
arts 101 and 103(1) — Council Regulation
3603/93

Application refused (2009/1061JR — Kearns
P -8/10/2010) [2010] IEHC 354

Unite the Union v Minister for Finance

Statutory Instruments

Pensions insolvency payment scheme
(amendment) scheme 2010
SI687/2010

Primary school teachers pension (amendment)
scheme 2011
SI111/2011

PLANNING &
ENVIRONMENTAL LAW

Unauthorised development

Exempted development —Enforcement
notice — Validity of notice —Judicial review
— Appropriate forum — Alternative remedy
—Irrelevant considerations — Reasonableness
— All weather gallops — Whether exempted
development — Whether race and exercise
track or enclosed paddock arena — Whether
respondent asked itself wrong question
— Whether respondent fell into error
of law — Whether judicial review was
appropriate forum to review issuing of
enforcement notice — Whether alternative
remedy available — O'Connor v Kerry County
Council [1988] ILRM 660 followed; O Keeffe
v An Bord Pleandla [1993] 1 IR 39; White v
Dublin City Council [2004] 1 IR 545; Keegan v
Stardust Compensation Tribunal [1986] IR 642;
Cork County Council v Shackleton [2007] IEHC
241 (Unrep, Clarke J, 19/7/2009); McKernan
v EAT [2008] IEHC 40 (Unrep, Feeney J,
5/2/2008); Murphy v Minister for Social Welfare
[1987] IR 259 and Flynn Machine and Crane
Hire Ltd v Wicklow County Council [2009]
IEHC 285 (Unrep, O’Keeffe J, 28/5/2009)
considered — Planning and Development
Act 2000 (No 30), ss 2, 4 and 5 — Planning
and Development Regulations 2001 (SI
600/2001), arts 6 and 9 — Reliefs refused
(2009/724JR — Hedigan ] — 12/10/2010)
[2010] IEHC 356

Devils Glen Equestrian Centre Ltd v Wicklow
County Council

Unauthorised development

Shopping centre — Material change of use
— Prohibition on use - Decision that internal
alterations constitute exempted development
— Discretion of court — Public interest in
compliance with planning code — Conduct
of parties — Definition of retail warehouse
— Sale of comparison goods — Development
plan — Defined retail strategy — Probability
that continued retail trading had adverse
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impact on strategy — Entry into lease in
reliance upon confirmation of compliance
— Identification of alternative premises —
Time sought to conclude negotiations and fit
out alternative premises — Whether order to
reinstate appropriate — Whether premature
to determine necessity for reinstatement in
advance of cessation of unauthorised use
— Cost — Whether disproportionate and
punitive to order reinstatement — Morris v
Garvey [1983] IR 319 and Leen v Aer Rianta
[2003] 4 IR 394 considered - Planning and
Development Act 2000 (No 30), ss 4 and
160 — Order prohibiting sale of comparison
goods granted with stay; reinstatement
refused (2009/64MCA and 157COM
— Finlay Geoghegan | — 30/7/2010) [2010]
IEHC 310

Warrenford Properties Limited v T]X Ireland
Limited

Articles

Cashman, Liam

How to ensure that the commission exercises
a role complementary to the roles of
government, public authorities, citizens and
the courts

2011 IP & ELJ 11

Handy, Niall

Substitute consent: the new form of
retention permission for EIA development
2011 IP & ELJ 15

Scannell, Yvonne
Climate change law in Ireland
2011 IP & ELJ 4 - part 1

Wall, Rose
Right to housing still subject to political
will

2011 (June) GILS 16

Library Acquisitions

Kenna, Padraic

Housing law, rights and policy
Dublin: Clarus Press, 2011
N96.2.C5

Roots, Guy R G

The law of compulsory purchase

2nd edition

Haywards Heath: Bloomsbury Professional,
2011

N96.3

Statutory Instruments

Air pollution act, 1987 (marketing, sale
and distribution of fuels) (amendment)
regulations 2011

S1270/2011

Planning and development act 2000 (strategic
development zone) (amendment) order 2011

S1243/2011

Page cx

Planning and development (amendment)
regulations 2011
SI 262/2011

POLICE

Library Acquisition
English, Jack

Police law

12th edition

Oxford: Oxford University Press, 2011
M615

PRACTICE & PROCEDURE

Appeal

Certificate to appeal — Point of law -
Exceptional public importance — Public
interest — Judicial review — Material error —
Substantial grounds — Whether point of law
of exceptional public importance rendering
appeal desirable in public interest— Whether
permissible for court to determine error
not material at leave stage — R(I) v Minister
Jor Justice, Equality and Law Reform [2009]
IEHC 510 (Uatep, Cooke J, 26/11/2009)
and Ryanair Ltd v Flynn [2000] 3 IR 240
followed; Meadows v Minister for Justice, Equality
and Law Reform [2010] IESC 3 (Unrep, Sc,
21/1/2010)and T(AM) » RAT [2004] 2
IR 607 considered — Illegal Immigrants
(Trafficking) Act 2000 (No 29), s 5(3)(a)
— Certificate refused (2010/93JR — Cooke |
—28/10/2010) [2010] IEHC 374

O (8) v Minister for Justice, Equality and Law
Reform

Costs

Discretion — Costs follow event — Complex
litigation — Plaintiff’s claim dismissed
— Whether defendant entitled to full order
for costs — Burden on unsuccessful party
to show basis for departure from general
rule — Defence added to evidence adduced
and legal submissions — Whether relevant
that significant part of case devoted
to issues on which plaintiff succeeded
— Whether defendant responsible for
degree of complexity of issues and time
expended — Whether discretion as to costs
to be exercised with consideration to the
role by successful party to length and
complexity of case — Whether unjust if
successful defendant recover costs from
plaintiff of unsuccessfully pursuing issues
— Whether appropriate separate costs orders
on different issues or one order including
offset of plaintiff’s entitlement to an order
for percentage of costs —Grimes v Punchestown
Developments Co 1.4 [2002] 4 IR 515 applied,;
Dunne v Minister for the Environment [2008] 2
IR 775 and Veolia Water UK ple v Fingal County
Council (No 2) [2007] 2 1R 81 followed - Rules
of the Superior Courts 1986 (SI 15/1986),

0 99, r 1 — Percentage of costs in favour of
defendant (2008/9658P - Finlay Geoghegan
J—=16/07/2010) [2010] IEHC 279
MeAleenan v AIG (Europe) Ltd

Costs

Notice party — Application by Attorney
General — Private law claim — Nuisance
— Constitutional question — Whether notice
party’s appearance necessary for entire
hearing — Fitgpatrick v K [2009] 2 IR 7
followed ; Dunne v Minister for the Environment
[2008] 2 TR 775 and Curtin v Ddil Eireann
[2006] IESC 27 (Unrep, SC 6/4/20006)
considered — Rules of the Superior Courts
1986 (SI 15/1986), O 60, r 2 — Constitution
of Ireland 1937, arts 40 and 43 — Limited
costs awarded (2006/1375P — Laffoy ]
—17/6/2010) [2010] IEHC 291

Smyth v Railway Procurement Agency

Isaac Wunder order

Liberty to issue plenary summons —
Proceedings claiming injunction restraining
enforcement of order for costs — Complaint
to Buropean Commission — Investigation
of complaints of plaintiff — Request for
comments on amount of costs in respect
of leave stage of judicial review — Response
of Irish authorities — Order for costs pre-
dating Directive requiring access of review
procedure not prohibitively expensive
— Validity of order for costs — Constitutional
right of access to courts — Purpose of Isaac
Waunder order — Whether reliefs proposed
unfounded and unstateable — Application
refused (2010/71IA — Cooke J —23/7/2010)
[2010] IEHC 321

Kenny v An Bord Pleandla

Isaac Wunder order

Motions - Special case - Appeals - Plaintiff
restrained from taking any further step ‘in
these proceedings’ without leave of Supreme
Court - Whether Isaac Wunder order affected
only special case proceedings or extended
to entirety of claim - Rooney v Minister for
Agriculture [1991] 2 IR 539 and Tara Mines
v Minister for Industry and Commerce [1975]
IR 242 considered - Rules of the Superior
Courts 1986 (S115/1986), O 34,1 2 - Appeal
allowed (217/2007 & 111/1990 - SC -
9/3/2010) [2010] IESC 12

Rooney v Minister for Agriculture and Food

Judicial review

Public law remedy — Solicitor client
relationship — Prisoner - Compelling solicitor
and counsel to release files — Alleged inability
to conduct defence or prepare case —
Absence of inhibition on issuing of plenary
proceedings — Whether matter appropriate
for judicial review — Nature of judicial
review — Public law remedy — Importance
of rights of prisoners — Ryan v Governor of
Midlands Prison [2010] IEHC 337 (Unrep,
MacMenamin J, 16/6/2010) considered
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- Application dismissed (2010/1016JR
—MacMenamin ] —5/8/2010) [2010] IEHC
316

Walsh v McEniry

Summary judgment

Directors of companies — Partners —
Guarantees in respect of liabilities and
borrowings — No dispute amounts due
— No dispute demands made — Solicitors
— Understanding of consequences — Reliance
on belief plaintiff never seek to enforce
guarantee — Defendants legal advisors to
companies and partnerships — Partnership
carried on in fraudulent, unlawful or irregular
manner — Whether plaintiff knew of nature
of activities — Whether advancing funds to
partnerships negligent and in breach of duty
— Wording of guarantees inconsistent with
belief — Absence documentary evidence
from plaintiff or defendants of collateral
agreement— Assurance by fellow shareholder
and chairman of partnership that guarantees
were a formality — No representation by
officer or employee of plaintiff — Whether
bona fide defence — Whether defence credible
— Whether assurance capable of binding
plaintiff — Whether previous adjournment
to plenary hearing of separate claim by
plaintiff against fellow sharecholder relevant
to application — Whether risk of injustice
if summary judgment granted — Whether
degree of confidence present that very
clear defendants had no case — First National
Commercial Bank Ple v Anglin [1996] 1 IR 75
and Aer Rianta ¢pt v Ryanair 1.td [2001] 4
IR 607

Applied — Action adjourned to plenary
hearing (2010/15718S, 2010/1573S and
2010/1574S — Kelly ] —20/07/2010) [2010]
IEHC 271

Anglo Irish Bank v Sherry

Statutory Instrument

High Court circuits (amendment) order,
2011
S1236/2011

PRESIDENT

Library Acquisition

Kenna, Kevin

The lives and times of the Presidents of
Ireland

Dublin: The Liffey Press, 2010

M112.2.C5

PRIVACY

Articles

Farrell, Remy
Fly me to the moon
2011 (June) GILS 26
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Moloney, Liam
Private investigations
2011 (June) GILS 22

PROPERTY

Articles

Cuddihy, Karole
Floating charges - express crystallisation
clauses

2011 (18) 6 CLP 135

McCarthy, Joan

The multi-unit developments act 2011: are
we still stuck in the MUD?

201116 (1) C & PLJ 8

Library Acquisition

Shelley, Morgan

The national asset management agency act
2010 - annotated

Dublin: Round Hall, 2011

N303.9.C5

Statutory Instrument

National Asset Management Agency act
2009 (section 10) amending guidelines
2011

SI354/2011

ROAD TRAFFIC

Articles

Dully, Martin

The detention of drunk drivers in Garda
stations

2011 (1) IRTL 2

Sheehan, Dermot
Clampdown races
2011 (March) GILS 30

Staunton, David
Certificate evidence under the road traffic
acts

2011 (1) IRT 14

Statutory Instruments

Road traffic act 2010 (certain provisions)
(commencement) order 2011
SI255/2011

Road traffic act 2011 (commencement) order
2011
SI 253/2011

Road traffic (spray-suppression) regulations
2011
SI 272/2011

ROAD TRANSPORT

Licence

Road service — Licensing regime — Special
status of Dublin Bus — Exemption from
licensing requirements — Necessity for
ministerial consent where passenger road
service to compete with licensed service
— Entitlement to subsidies — Proposed
alteration to service — Settlement of initial
proceedings — Agreement to engaging
of consultants to consider question of
competition — Whether alteration of
route introduced so as to compete with
existing road service — Whether ministerial
consent appropriate — Distinction between
competitive advantage and competition
per se — Delay in relation to processing of
application for second licence — Whether
delay unreasonable - Department guidelines
establishing principle of first come/first
served — Duty to process applications
with reasonable expedition — O’Keeffe ».
An Bord Pleandla [1993] 1 IR 39 considered
— Road Transport Act 1958 (No 19), s
25 — Ministerial decisions quashed with
declaration of unlawful delay regarding
application for second licence (2009/1303JR
— McMahon | — 30/7/2010) [2010] IEHC
311

Digital Messenger Limited v Minister for
Transport
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Marriage and the Family: A Changing

Institution? Part |

PETER CHARLETON AND SINEAD KELLY*

This article is in two parts. It concerns legislative and
judicial attitudes to marriage and the family. Although firmly
grounded in the Constitution and in legislative provision,
the family is an institution that provokes emotional debate.
In some instances, judicial approaches may be argued to be
capable of being discerned in the rulings on individual cases.
Part I therefor examines the literature on the debate as to the
value of marriage and the family and considers how liberal
ot strict approaches can yield differing arguments based on
the same apparent statistics. The Constitution, as enacted in
1937, is an excellent starting point to this analysis as it may
be seen as having been grounded in the belief that the family
required high levels of protection, though judicial responses
sometimes sought, with varying degrees of certainty, to
mitigate the impact of that approach to divorce, inheritance
and nullity. The fortress of legal protection so provided was
challenged by multiple factors over the last twenty years;
and this is the object of the article as continued in the next
issue.

Introduction

As well as being a legal institution, marriage is a concept
that inspires fierce ideological debate. Any search through
empirical surveys on the stability of the married relationship,
on the outcome for children of married/single/fractured
relationships, and on the benefits to society in supporting
this ancient institution may seem at first sight to yield clear
information. At second sight, those in favour of marriage
as a crucial foundation for a secure society and those of a
more liberal frame of mind will interpret apparent findings
to suit their own point of view. No matter what the nature
of any specific litigation, advocates will always urge judges on
some level to apply the law in a way that suits the apparent
merits of the cause of one of the parties. In judicial review,
for instance, where, according to the legal concepts shared
by Ireland and Britain, only the process and not the facts
underlying the process is under scrutiny, each side will set
the perceived justice of his/her cause out in full, despite it
being an irrelevance. When it comes to family law and the law
that touches on family relationships, such as immigration or
asylum or even criminal sentencing, individual approaches to
the hallowed concept of marriage present the prospect that
judges may be influenced by their attitude or background.
It can become like the merits argument in judicial review:
inadmissible but almost impossible to ignore. In litigation
which engenders emotion, in other words, judges can be
prone to prosopography as to the outcome.! Awareness of

*The Honourable Mr. Justice Peter Charleton is a judge of the High
Court. Sinéad Kelly B.C.L., ..M. is a solicitor. This paper was delivered
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the problem diminishes any such danger. So let us start with
the debate about the merits for society of stable marriage.

The Marriage Debate

Extensive empirical literature originating from the United
States of America purports to show that children born to
married parents generally achieve better education results
and a more balanced social and emotional development than
children born to couples who metely cohabit.? Families based
on marriage, it is argued, are far more likely to provide a
stable environment for children than cohabiting relationships:
marriage involves a moral and legal commitment; cohabitation
is said to be just that and thus is logically and statistically more
susceptible to break up.> Going further, the U.S. ‘Fragile
Families and Child Wellbeing Study” has applied that moniker

at the Colloque Franco-Britannique-Irlandais of the French, British
and Irish judiciary in May 2011.

1 R.EV. Heuston, “Judicial Prosopography”, (1986) 102 Law
Quarterly Review 90.

2 Manning, “The implications of cohabitation for children’s well-
being”, in A. Booth and A.C. Crouter eds., Just Living Together:
Implications of Cobabitation for Children, Families, and Social Policy, (2002);
Brown, “Family structure and child well-being: the significance of
parental cohabitation”, (2004) 66 Journal of Marriage and Family
351; Manning and Lamb, “Adolescent well-being in cohabiting,
married, and single-parent families”, (2003) 65 Journal of Marriage
and Family 876; Artis, “Maternal cohabitation and child well-being
among kindergarten children”, (2007) 69 Journal of Marriage and
the Family 222; Manning and Lichter, “Parental cohabitation and
children’s economic well-being”, (1996) 58 Journal of Marriage
and Family 998; Graefe and Lichter, “Life course transitions of
American children: parental cohabitation, marriage and single
motherhood”, (1999) 36 Demography 205; Bumpass and Lu,
“Trends in cohabitation and implications for children’s family
contexts in the United States”, (2000) 54 Population 29; Smock
and Gupta, “Cohabitation in contemporary North America”, in
A. Booth and A.C. Crouter eds., Just Living Together: Implications of
Cobabitation for Children, Families, and Social Policy, (2002); Manning,
Smock and Majumdar, “The relative stability of cohabiting and
marital unions for children”, (2004) 23 Population Research and
Policy Review 135; Acs and Nelson, “The kids are alright? Children’s
well-being and the rise in cohabitation”, (2002) Urban Institute,
Discussion Paper Series B, B-48; Acs and Nelson, “Changes in
family structure and child well-being: evidence from the 2002
National Survey of America’s Families”, (2003) Urban Institute,
Discussion Paper; Acs and Nelson, “Should we get married in the
morning? A profile of cohabiting couples with children”, (2004)
Urban Institute, Discussion Paper.

3 The UK. Centre for Social Justice Green Paper on The Family
(January, 2010) reports at para. 2.21 that:- “[R]egardless of socio-
economic status and education, cohabiting couples are between
two and 2.5 times more likely to break-up than equivalent married
couples. Indeed just one in 11 married couples split up before
their child’s fifth birthday compared to one in three unmarried
couples.”
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of “fragile family child” to the young born to unmarried
parents; this signifies a belief that although the parents and
children form a de facto family, they are less likely than the
traditional married family to remain together.* Research in
this area is presented as establishing that family structure
and stability matters: stable relationships, usually equated
with those based on marriage, produce better outcomes for
children.

In Ireland, since the old certainties of religion have been
shattered by clerical misbehaviour and inadequate episcopal
response, it is rare to find anyone publicly to espouse
marriage as the foundation of social stability. Rather, our
political discourse seems to assume liberal attitudes as the
answer to most issues. In Britain, our nearest neighbour,
no such experience has inhibited a healthy debate between
conservative approaches to ordering society and those who
argue that the reality of modern human relationships must
inform law and policy. In April 2010, the United Kingdom
Institute for Fiscal Studies produced a research paper
entitled ‘Cohabitation, Marriage and Child Outcomes’,
which purports to build on existing research in this area.’ It
examines the early developmental outcomes of approximately
10,000 children born in the UK. in or around the year 2000
to married and cohabiting biological parents. It charts the
relationship status of the parents and assesses the children’s
cognitive and behavioural development at various intervals,
such as 9 months, 3 years and 5 years old. One finding is
perhaps uncontroversial. The study confirms statistically that
cohabiting parents are far more likely to separate than their
married counterparts. This is perhaps a finding that could
easily be explained by the difficulty, both from a legal and
social perspective, of dissolving a marriage. So, marriage as a
legal contract could be argued to have the effect of increasing
the commitment of the parties to marriage more so than even
a child born to the relationship.

Approximately 70% of the parents sampled were married
when their child was born, while 30% were cohabiting. By
the time the children were aged 3, approximately 19% of
the parents who were cohabiting at the time of birth had
separated, in comparison with only 5% of those who were
married.® At age 3, the children born to married parents
were said to display better social and emotional development
and stronger cognitive skills than the children born to
cohabiting parents. By the time the children were age 5, the
gap in cognitive development was stated to have increased,

4 “The Fragile Families and Child Wellbeing Study’ is a joint effort
by Princeton University’s Center for Research on Child Wellbeing
and Center for Health and Wellbeing, the Columbia Population
Research Center and the National Center for Children and
Families at Columbia University. The study is following a cohort
of nearly 5,000 children born in large U.S. cities between 1998 and
2000 (roughly three-quarters of whom were born to unmarried
parents).

5 LES. Commentary C114; The study used data from the Millennium
Cohort Study (MCS), a longitudinal study of children which initially
sampled almost 19,000 new births across the UK. around the year
2000, with follow-up surveys when the children were 9 months
old, 3 years old and five years old.

6 Among those couples who were cohabiting at the time of birth,
53% were continuing to cohabit when the child was age 3, while
27% had married: see LES. Commentary C114 at p. 16.
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but the gap in social and emotional development remained
the same.

Such statistics are music to the ears of some, while
cacophony to the ears of others. The Conservative element
of the current UK. Government has expressed itself
determined to “make Britain more family friendly”. Using
the self-presented opportunity to trumpet the marriage
contract, Tain Duncan Smith, the Secretary of State for
Work and Pensions, stated that to ignore the evidence which
shows that stable families tend to be associated with better
outcomes for children is to “do a disservice to society”.’
He proclaimed that there were few more powerful tools
for promoting stability than the institution of marriage;
the promise of the government was to foster and promote
this most basic institution by removing any fiscal barriers
to marriage. He said:- “You cannot mend Britain’s broken
society unless you support and value the institution which is
at the heart of a stable society.””® The Centre for Social Justice,
unashamedly” supporting the
institution of marriage, has published a number of reports
on what it calls the tide of family breakdown in Britain and
the consequential cost, in human and financial terms, to

113

which announces itself as

society at large.” Its research in this area culminated in the
publication of a policy paper in 2010. All of the publications
of the Centre for Social Justice are influenced by evidence
that suggests that marriage produces the best outcomes for
children and adults. Indeed, that body reports that marriage
benefits not only the spouses and their children but also the
workplace, the community and the nation. Those of us who
are married may be interested to learn that we are more likely
to enjoy better physical and mental health, a life longer by an
appreciable number of years and greater financial prosperity
than the unmarried. Marriage, the claim goes, makes us better
employees and work colleagues than our single or cohabiting
counterparts.'” Does marriage also make you a better judge?
What has happened to family misery, to family sexual abuse,
to the fact that most murdets are committed within the home,
to divorce and the shattering of childish illusions? In Ireland,
little is said on either side of this debate.

Our marriage rate reflects a nation buoyed by optimism,
though now weighed by the stupidity of our banks. In 1950
Ireland saw 16,018 marriages celebrated (99.5% of these
religious ceremonies), and by 2008 the number had increased
to 22,187 (76% of these teligious ceremonies)", while the
population had increased from 2,960,593 to 4,422,100."* In

7 From speech given by the Rt. Hon. Iain Duncan Smith at the lJaunch
of UK. Marriage Week 2011.

8  See the foreword to The Centre for Social Justice Green Paper on
The Family (January, 2010) at p. 5.

9 See generally, “The State of the Nation Report: Fractured Families”
(December, 2006); “Breakthrough Britain, Volume 1: Family
Breakdown” (July, 2007); and “Breakthrough Britain: Every Family
Matters” (August, 2010).

10 See the Centre of Social Justice Green Paper on The Family
(January, 2010) at p. 9; and “Breakthrough Britain, Every Family
Matters” (August, 2010) at pp. 56 to 61.

11 This 76% may be broken down as follows: Roman Catholic (72%));
Church of Ireland (2%); and Presbyterian, Methodist, Jewish or
other (2%).

12 This equates to a crude marriage rate of 5.0 per 1,000 of the
population. Between 2002 and 2007, the marriage rate was a
constant 5.2 (excluding 2003 when it was 5.1). Figures from the
Central Statistics Office; see www.cso.ie.
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Britain, despite the benefits of marriage and an increasing
population, its popularity waned. Statistics show that the
number choosing to marry in the UK. fell from a peak of
480,285 in 1972 to just 231,490 in 2009 (the lowest figure
since 1895); though marriage remains the most common
form of partnership.”

Many dispute the causal link between marriage and
positive outcomes in child rearing. A closer examination of
the research carried out by the Centre for Social Justice does
not necessarily establish a causal link between marriage and
better outcomes for children; rather it suggests a correlation.'
In line with previous research in this area, the Institute
for Fiscal Studies paper, referred to above, found that the
children of married parents typically fare better than the
children of cohabiting parents on measures of cognitive,
social and emotional development. It, however, grappled
with the apparent findings in an attempt to account for the
gap in child outcomes. This was done by controlling for
observable differences in the parents surveyed, for example
their education, occupation, income and housing tenure. In
so doing, it found that marriage, or its absence, does not
necessarily cause the difference in child outcomes. Rather
the difference in child outcomes may be reflective of the
differences in the type of people who choose to marry and
those who choose to cohabit.

For example, compared to cohabiting parents, married
parents are likely to be more educated, to have a professional
occupation and a higher household income. They are also
more likely to have lived together for a number of years
before their first child is born, to have planned the pregnancy
and to have a higher relationship quality, insofar as this
can be determined. Crucially, once observable differences
are accounted for, there are apparently no longer any
statistically significant differences in the cognitive, social or
emotional development of young children born to married
and cohabiting parents. This suggests that any gap in the
development of children born to cohabiting parents when
compared to those born to married parents may be largely
accounted for by their parents’ lesser opportunity for
education and lower income, and not by their marital status.
While the commentary does not definitively dismiss any causal
effect of marriage, it concludes that encouraging parents to
marry is unlikely to lead to significant improvements in the
development of young children.'s

13 Figures from the Office for National Statistics; see www.statistics.
govuk.

14 The Centre for Social Justice itself appears to accept this. Its
Green Paper on The Family (January, 2010) states that:- “[I]t is
difficult to isolate causal effect when looking at the relationship
between family breakdown and vatrious adverse outcomes for
children... However, the correlation between family breakdown
and educational failure, alcohol and drug abuse, early sexualisation
and offending is clear...” (p. 11); and its “Breakthrough Britain,
Every Family Matters” report (August, 2010) states that:- “[TThe
correlation between marriage and stability is partly a ‘selection
effect’ due to the fact that the intrinsically most stable couples are
the ones who are most likely to get married. Yet marriage has ‘causal
effects’ that help to stabilise the relationship and help reduce the
chance of breakdown” (p. 59).

15 It should be noted that the study is limited to the extent that it
only considers (i) the differences between cohabiting and married
biological parents; and (ii) child outcomes only up to the age of 5
years.
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In a subsequent briefing note, the Institute for Fiscal
Studies looked behind the statistics that cohabiting parents are
more likely to separate than married parents and questioned
whether marriage, of itself, improves relationship stability.'®
It found little evidence to suggest any causal or protective
effect of marriage. Rather it found that relationship stability
is mainly determined by other factors such as the age
of the parties; their level of education, occupation and
income; whether they own a home; and the quality of their
relationship. These factors can also influence parties in their
decision to get married in the first place.

One suspects that this debate between the adherents of
marriage and the champions of liberalism is both healthy and
will be unending, Marriage is of its nature difficult. Writing
in 1925, Catl Jung viewed marriage as a union of opposites;
the divine syzygy, as he putit. By locking a man and a woman
together into a binding and indissoluble contract each would
come to grow into consciousness though their relationship
to the other: “Seldom or never does a marriage develop
into an individual relationship smoothly and without crises.
There is no birth of consciousness without pain”. Some
marriages do not survive the storms of life. Some people
would rather avoid what they may have witnessed as the
pain of their parents’ relationship. Some women, by reason
of various experiences, do not trust men, and it is the same
with men. Some men and women are gay. All of this must
be catered for, some argue, while others are advocates for
the stability of the fundamental unity of a man and a woman
coming together in the hope of lifelong commitment and
the promise of Nature that their commitment will bear them
children and make them happy. One suspects that this has
a mythical attractiveness. Nowhere more so than in Ireland
was this expressed as a legal ordinance. We turn to thatin the
hope of finding comfort in certainty but instead we seem to
discover a rigidity that was exclusionary. Our paper then looks
at modern developments in the light, among other factors,
of the modernisation of European society and debates what
definition in the marriage contract might have brought to the
legal order and what has been lost in consequence of the
dissolution of old certainties.

Marriage in Traditional Irish Law

Irish law, until recently, upheld marriage as primary to the
good order of society. While the move towards promoting
and encouraging marriage in the UK. is a relatively recent
one, the family founded on marriage has enjoyed a privileged
constitutional position in Ireland since 1937. Article 41 of our
Constitution recognises the Family as “the natural primary
and fundamental unit group of Society, and as a moral
institution possessing inalienable and imprescriptible rights,
antecedent and superior to all positive law” (Art. 41.1.1).
The State guarantees to protect the family in its constitution
and authority “as the necessary basis of social order and as

16 “Cohabitation, marriage and relationship stability”, I.LES. Briefing
Note BN107; the briefing note looked behind the assertion in
the UK. State of the Nation Report (May, 2010) that:- “Around
3 million children in the UK have experienced the separation of
their parents. This is partly attributable to a rise in cohabitation,
given the increased likelihood of break-up for cohabiting couples
relative to married couples.”
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indispensable to the welfare of the Nation and the State”
(Art. 41.1.2). The State pledges itself to “guard with special
care the institution of Marriage, on which the Family is
founded, and to protect it against attack” (Art. 41.3.1). In
its original form, Article 41.3.2 expressly provided that “no
law shall be enacted providing for the grant of a dissolution
of marriage.”"”

The preceding Constitution of the Irish Free State of
1922 did not contain any provisions dealing with the family.
The constitutionally expressed preference in Article 41 for
the family founded on marriage was unusual compared
to other constitutions.' Yet, despite its novelty, it was
introduced without much debate in Dail Eireann." Even the
uncompromising prohibition on divorce attracted very little
attention. An attempt by one deputy to engage the House
in a general discussion was defeated by the leader of the
day and the principal political architect of the Constitution,
Mzr. Eamon de Valera. He told the parliamentarians that the
“obvious evil” of divorce was so great that no useful purpose
could be served by even discussing the matter.” Religious
influences are cleatly evident in the wording of Article 41
which is “obviously marked by Catholic thought”, the faith
of 95% of the country at the time.”!

The Ireland of the past was traditional, conservative
and orthodox. The teaching of the Church that marriage is
a sacrament and is the proper foundation for the family was
readily accepted by the majority of the population. Divorce
was viewed as a “social evil”: fears were often expressed that
its introduction would threaten the stability of Irish marriages

17 Article 41 should be read alongside the provisions of Article 42,
in particular Article 42.5 which provides that:- “In exceptional
cases, where the parents for physical or moral reasons fail in their
duty towards their children, the State as guardian of the common
good, by appropriate means shall endeavour to supply the place
of the parents, but always with due regard for the natural and
imprescriptible rights of the child.”

18 Article 119 of the German Constitution of 1919 also contained
a declaration as to the special status, and the State’s special
protection, of marriage and motherhood, as well as parent’s rights
and duties.

19 The debates regarding the family provisions took place over three
days — 11™ May, 4 June and 9" June 1937; D/ Debates, Vols. 67
to 68.

20 67 Dadil Debates 1886 (4™ June, 1937).

21 See Kelly, Fundamental Rights in the Irish Law and Constitution, 2™ ed.,
(Dublin, 1967) at pp. 57 to 58:- “[Articles 41 and 42] are wholly
inspired by Christian (or, more specifically, by Catholic) orthodoxy,
in particular by well-known Encyclicals of modern Popes
[Pope Pius XI, Divini Illius Magistri (1929) and Casti Connubii
(1930)]”; Sheehy, however, submits that it has been “singulatly
unfortunate and misleading that suggestions, sometimes even
condemnations, have been made to the effect that certain Articles
of our Constitution... are no more than the covert importation of
Catholicism into the fundamental law of our country...” Article
41, he submits, simply reiterates the pre-Reformation common law
position: see Sheehy, “The Right to Marry in the Irish Tradition of
the Common Law”, in O’Reilly (ed.), Human Rights and Constitntional
Law (Dublin, 1992), at pp. 20 to 21; Keane similarly submits
that, save for the divorce prohibition, the provisions of Article
41 reflected values which were widely accepted in 1937 in many
countries where the influence of Catholicism was not significant,
even though they did not always receive express recognition in
the constitutions of the countries concerned: see Keane, “The
Constitution and the Family: The Case for a New Approach”,
Carolan & Doyle (eds.), The Irish Constitution: Governance and V alues
(Dublin, 2008) at pp. 347 to 348.
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and family life generally, including the inheritance of family
land. High rates of divorce in other countries were taken
as evidence that divorce was a cause of marital breakdown,
rather than a result. The introduction of divorce would, it
was feared, diminish the value which Irish people would
attach to the institution of marriage. During Dail debates
on divorce in 1925, reference was made to the “looseness of
the marriage tie” in countries such as England and America
where divorce was permitted and was “only too common”.
In England, it was said, extra judges had to be assigned
to hear “an accumulation of [divorce| scandals”; while in
America, it was claimed, divorce had destroyed any sense of
civic responsibility.?

Yet, while the Constitution of 1937 professed marriage to
be indissoluble, the reality was different. Marriages in Ireland
were not immune from breakdown; the ban on divorce
perhaps concealed the extent of such breakdown. No official
statistics are available on the incidence of marital breakdown
in Ireland between 1937 and 1995, when the prohibition on
divorce was removed following a constitutional referendum.
Yet, some indication of the scale of the problem may be
gleaned from social welfare sources. By the end of 1976, there
were 3,110 wives in receipt of Deserted Wife’s Allowance
and 1,675 in receipt of Deserted Wife’s Benefit. By 1996, the
number of wives in receipt of Deserted Wife’s Benefit had
increased to 14,738, while in the same year 2,138 claimed
Deserted Wife’s Allowance and a further 11,268 claimed
its successor, Lone Parent’s Allowance.” Campaigning for
the introduction of divorce in the 1970s, Professor William
Duncan of Trinity College Dublin noted an increase in
applications for church annulments.? Church annulments
wete not recognised by the State as having legal effect.” In
EM.L. & AL. v The Registrar General of Marriages, Lynch J.
emphasised the legal “difficulties and dangers” which arose
where a man obtained a Papal decree of dissolution of his
first marriage and entered into a second marriage prior to
the determination of civil nullity proceedings:-

“A marriage which is voidable for impotence is not
known to be voidable nor consequently void ab initio
unless and until the High Court shall have pronounced
it to be so. In the meantime, the spouse remains
apparently validly married and open to prosecution
for bigamy... if a trial for bigamy should pre-date the

22 10 Ddil Debates 164 - 180 (10 — 11* February, 1925).

23 Given the tightly drawn eligibility requirements, it is likely that
these numbers in fact understate the number of deserted wives
in the State in 1976 and 1996; See Duncan, The Case for Divorce in
the Irish Republic: A Report Commissioned by the Irish Council for Civil
Liberties, (Dublin, 1979) at p. 12; see also Shattet, Family Law, 4™
ed. (Dublin, 1997) at p.2.

24 Ibid, Duncan at pp. 12 to 13: In 1977 there were 884 applications
for annulment of marriage to the Regional Marriage Tribunals
of the Roman Catholic Church, an increase of 15% on the 1976
figure of 751.

25 See “Marriage Annulment in the Catholic Church”, (September,
1978) 72(7), The Gazette of the Incorporated Law Society of
Ireland, based on a book of the same title by Ralph Browne; see
also discussion paper published by the Office of the Attorney
General in 1976 proposing an extension of the grounds for civil
annulments: The Law of Nullity in Ireland (Stationery Office, Dublin,
August 1976).
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decree of nullity the accused spouse would be liable
to conviction and penalty.””*

In the 1970s, the Free Legal Advice Centre reported family
law problems arising from marital breakdown as being the
largest single category of cases in which advice was being
sought.”” While the ban on divorce may have been seen as
commendable for its commitment values, in practice it left,
as Duncan wrote, thousands of individuals in Ireland living
in the limbo which existed when a marriage had died but,
because of the absence of divorce, could not be buried.?®

In the sphere of intimate human relationships, the
effectiveness and influence of the law is considerably limited.?
Some relationships will thrive and unfortunately some will
fail: the law, whether it be strict or liberal in its approach,
has very little to do with it. In fact, the restrictive regime
which existed in Ireland prior to 1995, with the laudable aim
of promoting the family based on marriage, may indirectly
and unintentionally have resulted in the formation of extra-
marital families. Many married couples who had separated
(whether informally, by deed, or by court order) had no
choice, on entering into second relationships, but to cohabit.
The prohibition on divorce deprived them of the opportunity
of creating a second family based on marriage and also denied
them and any dependent children of that family the legal
protection afforded to marital families. A practice of evasion
developed in Ireland. Couples began to adapt the available
non-divorce remedies to circumstances for which they were
never intended.”

The prohibition on divorce eventually developed
into the catalyst for a relaxation by the judiciary of their
once conservative and cautious approach to granting civil
annulments.” The courts invented an entirely new ground
of nullity; inability through illness, at the time of marriage,
to form or sustain a normal martiage relationship.’* The

26 [1984] 4 1L.L.R.M. 667 at 670; Between 1973 and 1978, proceedings
for bigamy were instituted in four cases: see 316 Ddil Debates 1844
(15" November, 1979); It would appear, however, that prosecutions
for bigamy in such cases were ratrely brought. The Irish Times (9"
July, 1979) reports that, in one particular case, a woman, whose
husband had obtained a Church annulment and subsequently
remarried, reported the second martiage to the Director of Public
Prosecutions. However, no proceedings were brought against the
husband as the Director of Public Prosecutions did not consider
that the evidence warranted any prosecution.

27 From October 1974 to October 1975, the eight Free Legal Advice
Centres in operation dealt with 1,493 family law cases, 39% of the
Centre’s total caseload.

28 See Duncan, The Case for Divorce in the Irish Republic, fn. 23 above,
at p. 16.

29 Duncan dismisses as erroneous the assumption that changes in
family law have a powerful influence on the quality of family life
and the stability of marriage: Duncan, “Family Law and Social
Policy”, Studies (Summer, 1986) 139; “Supporting the Institution
of Marriage in Ireland”, (1978) 13 Ir. Jur. (ns.) 215; and The Case
Jfor Divorce in the Irish Republic, fn. 23 above, at pp. 32 to 33.

30 See Duncan, The Case for Divorce in the Irish Republic, fn. 23 above,
at p. 44.

31 For an example of the conservative and cautious approach of the
judiciary, see MeM. v. MeM. and McK v. McK. [1936] L.R. 177 at 187
where Hanna J. stated:- “It must be realised that this is not a Court
of convenience to release ill-assorted spouses from a marriage
bond because it has become irksome to one, if not to both.”

32 RS J 2 JSJ [1982] LLR.M. 263; D. ». C. [1984] LL.R.M. 173.
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evidential requirements in cases of physical impotence were
also relaxed.” In N. (K) » K., Henchy J. acknowledged the
connection between the constitutional prohibition on divorce
and the judicial extension of the grounds for nullity:-

“In relation to the contract of marriage, it is to be
said that the courts, at least in this jurisdiction, have
given a more liberal scope to the doctrine of duress
as a nullifying element than would be applied to the
construction of certain other kinds of contract. This
is probably because the dissolution of marriage being
prohibited by the Constitution, certain marriages
which at no stage were viable have been declared null
on a liberal and humane interpretation of the doctrine
of duress in relation to the contract of marriage.”*

More wealthy couples were able, as Duncan put it, to “buy
their freedom abroad”, albeit in a legally ambiguous way.”
In Mayo-Perrott v. Mayo-Perrort, Kingsmill Moore J. expressed
the view (obiter) that the common law rule whereby the Irish
courts recognised as valid divorces granted abroad provided
both parties were domiciled in the divorce jurisdiction at the
date of the institution of the proceedings, had survived the
enactment of the Constitution.’ This view was endorsed
in later cases and in due course came to be regarded as
settled law”” The apparent requirement that both spouses
be domiciled in the foreign jurisdiction might at first appear
to have been a sufficient barrier to prevent evasion of
the constitutional divorce prohibition. However, the rule
interacted with a further rule of the common law pursuant
to which the domicile of a wife was deemed to be that of
her husband. This effectively meant that a foreign divorce
would be recognised in Ireland if the husband was domiciled
in the jurisdiction of the divorce court at the date of the
institution of the divorce proceedings. So, for example, if a
deserting husband acquired a domicile of choice in England,
the domicile of his wife also changed, even though she had
been deserted and had remained in Ireland. This latter rule
was subsequently abolished by the Domicile and Recognition
of Foreign Divorces Act 1986.%

There always existed the danger that an unscrupulous
spouse, feeling perhaps slightly hard done by, would
subsequently challenge the validity of the foreign divorce
to his or her own advantage. In L.B. » H.B., Barrington J.
in the High Court refused, on the application of the wife,

33 InS. xS, (Unreported, Supreme Court, 1% July 1976), the Supreme
Court (Henchy, Griffin JJ.) granted an annulment on the basis
of the husband’s impotence, despite the fact that there had been
intercourse before the marriage, and in the absence of medical
evidence. Kenny J. did not make a finding of impotence but agreed
to the annulment on the basis that the husband had deceived the
wife as to a fundamental feature of the marriage, ze. he had not
told her that he did not intend to consummate it.

34 [1985] LR. 733 at 745.

35 See Duncan, The Case for Divorce in the Irish Republic, fn. 23 above,
at p. 43.

36 [1958] LR. 336.

37 See Bank of Ireland v. Caffin [1971] LR. 123; Gaffirey v. Gaffney [1975]
L.R. 133; Counihan v. Counihan, (Untreported, High Court, Kenny J.,
July 1973).

38 See W. 2. IW.[1993] 2 LR. 476 where the Supreme Court ruled that
the dependent domicile rule was unconstitutional as it discriminated
against wives contrary to Article 40.1 of the Constitution.
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to recognise a French divorce obtained 22 years previously
on the ground that “there was such a measure of collusion
between the parties in the proceedings before the French
Court as to amount to a fraud upon that Court.”” On the
instruction of their French counsel, the husband and wife
(both of whom were domiciled in France and so no question
as to the jurisdiction of the French courts arose) manufactured
the grounds for divorce in an exchange of correspondence.
The correspondence included a formal call by the husband
to the wife to resume conjugal relations and a reply from the
wife indicating that she had not felt any love or affection for
the husband for a number of years. When the matter came
before the Irish High Court, the husband admitted that the
correspondence had in fact been prepared by their French
avoués. In refusing to recognise the divorce, and in making
orders in respect of maintenance and the family home in
favour of the wife, Barrington J. stated that:-

“The collusion... between the parties was such that
the entire proceedings became a charade and the
French Court was unwittingly led to a conclusion
which had been predetermined by the parties. There
was a substantial defeat of justice for which the
parties, and not the Court, bear the responsibility...
[O]nce this Court has been fixed with knowledge of
what happened in the French divorce proceedings
it is hard to see how it could recognise the validity
of the divorce and at the same time observe the
constitutional duty of the State to uphold the
institution of marriage.”

Commenting on the decision, Duncan cautioned that:

“II]f the courts begin applying to foreign divorces
the lofty standards in relation to marriage insisted
upon by the Irish Constitution, the product will not
be the enhancement of marriage but the creation
of limping marriages. Moreover the courts, by
allowing recognition of domicile-based divorces
and by accepting the right of the divorce court to
stipulate its own ground, have already accepted that
different standards must be accepted for married
persons domiciled inside and outside the Republic
of Ireland.*

Due, no doubt, to its proximity and relaxed jurisdictional
rules, England was often the divorce destination of choice.
The Domicile and Matrimonial Proceedings Act 1973 allowed
the English courts to hear divorce proceedings where either
the petitioner or the respondent had been domiciled or
habitually resident in the jurisdiction for one year.
However, false allegations of domicile or habitual
residence had unforeseen and unjust consequences in some
cases, as illustrated by Gaffirey v. Gaffney.*' In that case, the
plaintiff and her husband were both resident and domiciled
in Ireland until the husband’s death in 1972. The couple had

39 (Unreported, High Court, Barrington J., July, 1980)

40 Duncan, “Collusive Foreign Divorces — How To Have Your Cake
and Eat It”, (1981) D.U.L.J. 17.

41 [1975] LR. 133.
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separated and the husband sought a divorce. Despite the
plaintiff not wanting a divorce, the husband instructed a firm
of solicitors in Manchester to institute divorce proceedings
on her behalf. The divorce petition falsely stated that the
husband resided in Blackburn and that both he and the
plaintiff were domiciled in England. The husband then
threatened to physically harm the plaintiff if she refused to
swear the grounding affidavit. The couple gave evidence as to
their domicile and residence in the English court, after having
apparently been coached by someone as to how to answer
any questions asked. The decree of divorce was granted
and the husband subsequently remarried. It was only after
the husband died intestate that the issue of the validity of
the English divorce came before the Irish High Court. The
High Court, and the Supreme Court on appeal, found that
the purported dissolution of the marriage was of no effect
in Irish law as owing to the deception, it was made without
jurisdiction. This meant that the plaintiff was the lawful
spouse for succession law purposes; the husband’s second
marriage was not legally recognised and his “second wife”
had no rights whatsoever to his estate.

Provision for ‘no fault’ divorce was introduced in Ireland
in 1995 following a tightly contested referendum.* Article
41.3.2 of the Constitution now reads:-

“A Court designated by law may grant a dissolution of
marriage where, but only where, it is satisfied that-

1. atthedate of theinstitution of the proceedings,
the spouses have lived apart from one another
for a period of, or periods amounting to, at
least four years during the five years,

i. there is no reasonable prospect of a
reconciliation between the spouses,

iii. such provision as the Court considers proper
having regard to the circumstances exists or
will be made for the spouses, any children of
either or both of them and any other person
prescribed by law, and

iv. any further conditions prescribed by law are
complied with.”

Whilst Irish law now explicitly recognises that marriage is no
longer necessarily for life, in D.T. ». C.T., Murray ]. referred
to it as being “a solemn contract of partnership entered
into between a man and a woman... in principle for life”.*
Our divorce legislation does not, however, provide for a
“clean break” and, prior to granting a decree of divorce, the
court is obliged to ensure that “proper provision” exists or
will be made for both spouses and any dependent children.
Consequently, divorced spouses may continue to have
obligations to each other, even after their marriage has been
dissolved. In 1997, the first year in which the legislation

42 Only 61.95% of a total electorate of 2,637,476 voted in the
referendum on 24" November, 1995: the proposal to amend
the Constitution was supported by 818,842 (50.28%) votes and
opposed by 809,728 (49.72%). The amendment was given legislative
effect by the Family Law (Divorce) Act 1996. A previous attempt
in June 1986 to repeal the constitutional prohibition on divorce
failed by a much greater majority: 935,843 votes (63.5%) to 538,279
votes (36.5%).

43 [2002] 3 LR. 334 at 405.
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operated, 95 divorces were granted. This number increased
to 3,684 in 2007, but dropped slightly in 2008 to 3,630.*

The Family and the Constitution

The ban on divorce was but one element of Irish policy
designed to promote stable families based on marital
unions. Irish law also actively sought to discriminate in
favour of marital families, despite the discomfort that such
discrimination might cause to other family units. In a long
line of decisions, the Irish courts left it beyond doubt that
the “family” referred to in Article 41 is the family based on
marriage. In 1966, delivering judgment on behalf of the
Supreme Courtin The State (Nicolau) v. An Bord Uchtila, Walsh
J. stated that:-

“Itis quite clear from the provisions of Article 41, and
in particular section 3 thereof, that the family referred
to in this Article is the family which is founded on
the institution of marriage... While it is quite true
that unmarried persons cohabiting together and the
children of their union may often be referred to as
a family and have many, if not all, of the outward
appearances of a family, and may indeed for the
purposes of a particular law be regarded as such,
nevertheless so far as Article 41 is concerned the
guarantees therein contained are confined to families
based upon marriage.”*

The cases that followed unanimously adopted the Nicolan
concept of “the family”. In 1966, Henchy J. in In re J., an
Infant, stated that “[t|he Constitution gives no definition of
the family, but it does recognise, in Article 41, section 3,
sub-s. 1, that it is founded on the institution of martiage.”*
In 1970 in MeN. 2. L., Kenny J. stated that “the mother of
an illegitimate child and the child are not a family for the
purposes of Article 41 because the family referred to in this
Article is one founded on the institution of marriage.”" In
1984, the Supreme Court in O’B. 2 . held that “the family
recognised by the Constitution, particularly in Article 41, is
the family based upon marriage — that is to say, a marriage
which was a valid and subsisting marriage under the law of
the State.”*® In 1988, delivering judgment of the Court of
Criminal Appeal in The Pegple (Director of Public Prosecutions) v.
J.T., Walsh J. reaffirmed that families not based on marriage
do not come within Article 41.* And in 1996, Hamilton C.].

44 Of the 22,187 marriages in Ireland in 2008, 2,464 of these involved
at least one divorced person; 489 of these were marriages where
both parties were divorced.

45 [1966] I.R. 567 at 643 to 644; the three judges of the divisional High
Court expressed similar views. See the comments of Murnaghan
J.:- “...the Constitution recognises only “the family” founded on
the institution of marriage...” (at 590); and Henchy J.:- “Article
41 deals with only one kind of family, namely a family founded on
the institution of marriage...”; and “I am satisfied that no union
or grouping of people is entitled to be designated a family for the
purposes of [Article 41] if it is founded on any relationship other
than that of marriage” (at 622).

46 [1966] L.R. 295 at 306 to 307.

47 (Untepotted, High Court, Kenny J., 12 January, 1970).

48 [1984] LR. 316 at 333 (per Walsh J.)

49 (1988) 3 Frewen 141 at 162; Walsh J. also noted that the family based
on marriage may not be placed in a less advantageous position or
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in W.O'R v. E.H & An Bord Uchtdla repeated that “a de facto
family, or any rights arising therefrom is not recognised by
the Constitution...”

In the 2009 case of McD. . L. (known as “the sperm
donor case”), the Supreme Court dismantled any idea that
the Constitution might protect de facto family units.”! Denham
J. reiterated that “arising from the terms of the Constitution,
“family” means a family based on marriage...” and continued
by stating that:-

“there is no institution in Ireland of a de facto family. ..
[A] de facto family... is a shorthand method of
referring to the circumstances of a settled relationship

in which a child lives...”?

Geoghegan J. regarded the term “de facto family” as a “rather
useful expression. .. provided it is not regarded as a legal term
or given a legal connotation... it connotes merely a factual
situation and not a legal concept.” Our adherence to the
concept of the traditional family unit is in marked contrast to
the approach of the European Court of Human Rights.*
The exclusively marriage based definition of the family
means that the many non-marriage based family groups in
Irish society are outside the protection of the Constitution.*
Take, for example, the situation of the unmarried father:
he has no constitutional or statutory right to guardianship
of the child of which he is the natural father; he has only
a statutory right to apply for guardianship.®® In its recent
consultation paper on Legal Aspects of Family Relationships,

receive less protection from the law than the one not based on
marriage.

50 [1996] 2 L.R. 248 at 265.

51 [2010] 1 LL.R.M. 461; For an interesting discussion on both the
Supreme and High Court judgments in the sperm donor case, see
Claire Hogan, “JMcD v PL and BM, Sperm Donor Fathers and
De Facto Families”, [2010] 4 LEL.J. 83.

52 1bid at 488; The Supreme Court held that Hedigan J. in the High
Court had fallen into error in his finding that the lesbian couple
and the child constituted a de facto family. Hedigan J. considered that
the silence of the Constitution on same sex dk facfo families did not
necessarily preclude the Court from coming to the conclusion that
such units should be recognised. Further, he concluded that where a
lesbian couple lived together in a long term committed relationship,
they must be regarded as constituting a de facto family enjoying
rights as such under Article 8 of the E.C.H.R.: [2008] IEHC 196,
(Unreported, High Court, Hedigan J., 16" April, 2008).

53 See fn. 51 above at 495.

54 See, for example, X. Y. and Z. v. The United Kingdom (1997) E.H.R.R.
143 where the European Court recognised as a de facto family a
transsexual father, his female partner and their child who had been
conceived through artificial insemination by donor.

55 The 2006 census recorded a total of 121,800 cohabiting couples
living in Ireland (11.6% of all family units), 2,090 of which were
same sex couples. The census also recorded that 74,500 children
were living with cohabiting parents and the number of lone parent
families totalled 189,200.

56 Section 6A of the Guardianship of Infants Act 1964, as inserted
by s. 12 of the Status of Children Act 1987. In J.K. 2 I/.IV. [1990]
21.R. 437 at 446, Finlay C.J. stated that :- “Section 6A gives a right
to the natural father to apply to be appointed guardian. It does
not give him a right to be guardian, and it does not equate his
position vis-d-vis the infant as a matter of law with the position of
a father who is married to the mother of the infant. In the latter
instance the father is the guardian of the infant and must remain
so, although certain of the powers and rights of a guardian may, in
the interests of the welfare of the infant, be taken from him.”
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the Law Reform Commission acknowledged that there are
valid reasons for not extending automatic guardianship to all
non-marital fathers: such a move would guarantee rights to
genetic fathers who play no role in the child’s life following
conception. However, the Commission recognised that there
may be different types of non-marital father: those who have
no connection with the child from conception or birth and
who play no role in the child’s upbringing; and those who,
although not married to the mother of the child, are in a
committed relationship with her and play a significant role
in raising the child.”” Where the law denies rights to those
fathers who feel a need to fulfil the parental role merely on
the basis that they are not part of a marital family, the results
may appear unjust. In The State (Nicolan) v. An Bord Uchtila,
for example, the Supreme Court found that the natural father
had no right to veto the placement for adoption of the child
of which he was the natural father, even in circumstances
where he was willing to play an active parental role. He did
not even have an automatic right to be heard by the adoption
board prior to it determining whether to make an adoption
order. The argument that this did not respect the “inalienable
and imprescriptible rights” recognised by Article 41 to exist
in the family was swiftly dismissed by the Supreme Court as
being “unsustainable” on the basis that Article 41 protected
only the family based on marriage and was of no avail to a
non-marital father (or, indeed, to a non-marital mother).

In Keegan v. Ireland, the European Court of Human Rights
found that Irish adoption law which allowed the placement
of a child for adoption without the knowledge or consent of
the father amounted to an interference with the right to family
life under Article 8 of the European Convention on Human
Rights.”® Following this decision, the Oireachtas enacted the
Adoption Act 1998, amending the Adoption Act 1952, to
make express provision for the right of the natural father to
be heard and consulted on an application for an adoption
ordet. In W.S. . An Bord Uchtila, O Neill J. considered the
scope of the amended legislation and concluded emphatically
that the natural father should be excluded from the adoption
process only in the most exceptional and extreme cases. He
stated that:

“The constitutional rights of the natural father that
are involved are his right to fair procedures and to
natural and constitutional justice. If the [natural
father] is not heard... he will have suffered a very
serious breach of his constitutional rights and a
very grave injustice. In addition, there is a risk that
in refusing to consult the [natural father|, that [the
child’s] right under Article 40.3 of the Constitution
to have her welfare protected on the same basis as a
marital child, will be infringed...”?

57 ILaw Reform Commission, Consultation Paper on 1 egal Aspects of Family
Relationships, LRC CP 55-2009 (Dublin, 2009); The Commission
provisionally recommended the introduction of a statutory
presumption that a non-marital father be granted an order for
guardianship unless to do so would be contrary to the best interests
of the child or would jeopardise the interests of the child. The
Commission also invited submissions as to whether it would be
appropriate to introduce automatic guardianship for all fathers.

58 (1994) 18 E.H.R.R. 342.

59 [2010] 2 LR. 530 at 579.
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The position of non-marital fathers in relation to their
children has improved somewhat since the decision of the
Supreme Court in Nicolan. Such improvement has been
achieved indirectly through greater recognition of the need
to involve the natural father in securing the rights of the
child. The Supreme Court has acknowledged the relevance
of the blood link between the natural father and his child
in guardianship applications and the benefit to the child of
having the guardianship and society of his or her father.®
It appears that where children are born as a result of an
established relationship and nurtured at the commencement
of life by father and mother in a de facto family relationship,
then the natural father will have extensive rights of interest
and concern.®! However, such rights of interest and concern
are subordinate to the welfare of the child. In his judgment
in M¢D. v L., Fennelly J. noted that the use of the expression
“rights of interest and concern” was designed to lay emphasis
on the interests of the child and not to confer any distinct
rights on the father.”” The situation remains, therefore, that
the absence of marriage undermines any argument in favour
of constitutional and legal rights for the natural father.

An unmarried mother has no family rights as such under
Article 41. This makes little difference as she does enjoy a
natural right to the custody and care of her child, under
Article 40.3 of the Constitution, pursuant to which the State
guarantees to respect, defend and vindicate the personal rights
of its citizens. This was recognised by the Supreme Court in
Nicolan where Walsh J. stated:-

“...the mother of anillegitimate child does not come
within the ambit of Articles 41 and 42... Her natural
right to the custody and care of her child, and such
other natural personal rights as she may have... fall
to be protected under Article 40, section 3, and are
not affected by Article 41 or Article 42....7%

The rights of the natural mother “derive from the fact of
motherhood and from nature itself . Insofar as her natural
rights are concerned, marriage to her child’s father, or the
absence of marriage, is immaterial. She is automatically
recognised as the guardian of her child, a natural right which
is given statutory support by s. 6(4) of the Guardianship of
Infants Act 1964.° Yet, her rights, not being recognised by
Article 41, are neither “inalienable” nor “imprescriptible”. In
this regard, Staines submits that the precise interpretation of

60 JK o V. [1990] 2 L.R. 437.

61 W.O'R. » E.H. [1996] 2 LR. 248 at 269 (per Hamilton C.J.).

62 See fn. 51 above at 523.

63 See fn. 45 above at 644.

64 G v. An Bord Uchtala [1980] LR. 32 at 55 (per O’Higgins C.J); also
Parke J. at 99:- “The emotional and physical bonds between a
woman and the child which she has borne give to her rights which
spring from the law of nature and which have been recognised at
common law long antecedent to the adoption of the Constitution.”;
see also Marckx v. Belginm (1980) 2 E.H.R.R. 330, (13" June,
1979).

65 As substituted by s.11 of the Status of Children Act 1987; In North
Area Health Board v. An Bord Uchtdla, (Unreported, Supreme Court,
17* Decembet, 2002), the Supreme Coutt (per McGuinness J.) held
that the rights conferred on the natural mother by the Guardianship
of Infants Act 1964 do not alter or add to her rights under Article
40.3 as a mother.
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the natural mother’s rights under Article 40.3 “would appear
to depend on the vagaries of a judiciary which, in the past,
has delivered conservative judgments in relation to natural
families.”%

The children of extra-marital unions possess the same
natural and imprescriptible rights as the children born to
marital families, although it would appear that their rights
arise under Article 40.3 rather than under Articles 41 or 42.57
However, Article 41 and its preference for the marital family
was previously used to justify a difference in the treatment
of legitimate and illegitimate children for succession law
purposes: non-marital children were precluded from
succeeding on intestacy to their father’s estate. In O’B. 2 §.
such treatment was found to be constitutionally permissible:
it was “...designed to strengthen the protection of the
family as required by the Constitution and, for that purpose,
to place members of a family based upon marriage in a
more favourable position than other persons in relation to
succession to property whether by testamentary disposition
or intestate succession...”® Subsequent to this decision, the
Oireachtas passed the Status of Children Act 1987 which
places all children in an equal position in relation to parental
succession.

On paper, the constitutional preference for the marital
family is black and white: real life, however, is not always so
clear cut. In N. » H.S.E (known as “the Baby Ann case”),
the Supreme Court was faced with a truly difficult decision.®”
Baby Ann was born to a young unmarried couple (referred
to as “the Byrnes”) as a consequence of an unanticipated
pregnancy. The Byrnes made a joint decision to place baby
Ann for adoption, but subsequent to her placement with a
married couple (referred to as “the Doyles”), they regretted
their decision and the mother withdrew her final consent. The
couple sought the return of their natural daughter and, in an
effort to enhance their legal position, married in 2006.° By
that stage, Ann had been in the care of the Doyles for twelve
months. It fell to the Supreme Court to decide whether Ann
should remain with the Doyles, whom she knew and loved as
her family, or whether she should be returned to the Byrnes,
who, from her point of view, were virtual strangers.

66 Staines, “The Concept of “The Family” Under the Irish
Constitution”, (1976) 11(2) Jur. 223.

67 See Inre M [1946] L.R. 334 at 344 (per Gavan Duffy P):- “[W]hile I
do not think that the constitutional guarantee for the family (Art.
41 of the Constitution) avails the mother of an illegitimate child,
I regard the innocent little gitl as having the same ‘natural and
imprescriptible rights’ [under Art. 42] as a child born in wedlock to
religious and moral, intellectual, physical and social education...”;
The State (Nicolan) v. An Bord Uchtdla [1966] LR. 567 at 642 (per
Walsh J.):- “[The] “natural and imprescriptible rights” [in Article 42]
cannot be said to be acknowledged by the Constitution as residing
only in legitimate children...”; and Eastern Health Board v. M.K.
[1999] 21.R. 99 at 117 to 118 (per Barrington J.):- “I doubt however
if the distinction is of any real importance in the circumstances
of the present case and certainly the rights of the children are the
same whether they arise under Article 40.3 or under Article 42 of
the Constitution.”

68 [1984] I.R. 316 at 335 (per Walsh J.).

69 [2006] 4 L.R. 374.

70 The Court, however, did not doubt the commitment of the parties
to each other and did not suggest that the marriage was a mere
stratagem undertaken for legal advantage; see the comments of
McGuinness J. at 497; and Hardiman J. at 535.
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The Supreme Court applied the “compelling reasons”
test enunciated by Finlay C.]J. in the case of In re . H [1985]
I.R. 375 when faced with a similar set of circumstances:- ...
the welfare of the child... is to be found within the family,
unless... there are compelling reasons why this cannot be
achieved...” McGuinness . referred to “the dramatic and
remarkable part played in the life and future of Ann by the
marriage of her parents”””! Had the parents not married,
the central issue before the Court would have been the best
interests of Ann. However, on marriage, the Byrnes became
a constitutional family with all the concomitant rights and
presumptions; the rights of the family were inalienable and
imprescriptible: they could not give away guardianship of
their child and nor could it be taken away from them. The
central issue to be considered by the Court underwent a
metamorphosis: the Court became bound by the “compelling
reasons’ test.

While expressing uncertainty about the effect of a
transfer of custody on Ann, McGuinness J. did not consider
that the evidence before the Court met the heavy burden
of establishing that there were compelling reasons why her
welfare could not be achieved in the custody and care of
her natural parents. The unequivocal wording of Articles
41 and 42 mandated the return of the child and it was with
“reluctance and some regret” that she made an order to
this effect. She clearly felt constrained by the provisions
of the Constitution and reiterated the view she expressed
in the report of the Kilkenny Incest Inquiry in 1993 that
the Constitution should be amended so as to give express
recognition to the rights of the child.”” McGuinness J. also
expressly stated that she was influenced by the fact that by
reason of her parents’ marriage, Baby Ann could not now
be adopted and, if she remained in the care of the Doyles in
a continuing fosterage arrangement, her position would be
insecure and anomalous and there would be no way to guard
against future litigation.”

While the judgment of McGuinness J. suggests that her
hands were tied by reason of the marriage of the natural
parents, Keane submits that the Court would have reached
the same decision even in the absence of a marriage.” Indeed,
in his judgment, Hardiman J. specifically stated that “it would
be wrong to conclude that but for the marriage the child
would be left in the custody of the adoptive parents.”” The

71 See fn. 69 above at 497.

72 In February 2007, the Government published the Twenty-Eighth
Amendment to the Constitution Bill which contains proposals to
amend the Constitution in respect of children. The Legislative
Programme for the Oireachtas Autumn Session, which was
published on 14 September 2011, states that the Amendment of
the Constitution (Children’s Referendum) Bill is expected to be
published in 2012.

73 On this point, Hardiman J. stated:- “[I]f this child is not restored
to the custody of her parents in the natural and constitutional
family, she will live with [the Doyles] in what one of the expert
witnesses described with moderation as “a complex” situation. She
will not bear their name, since she has been registered as the child
of the natural parents subsequent to their marriage. They would
be neither natural nor adoptive parents and the household would
not constitute a natural or a constitutional family which included
her.” (at 532).

74 See Keane, “The Constitution and the Family: The Case for a New
Approach”, fn. 21 above, at pp. 352 to 353.

75 See fn. 69 above at 535.
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importance of the biological bond is a significant factor. He
stated:-

“[tlhough selflessness and devotion towards children
may easily be found in other persons, it is the
experience of mankind over millennia that they are
very generally found in natural parents, in a form so
disinterested that in the event of conflict the interest
of the child will usually be preferred. A graphic and
ancient example of this may be found in I Kings
3:16-28.77

In the case of married parents, Articles 41 and 42 must be
considered and upheld. In the case of unmarried parents,
the focus shifts to the welfare of the child under s. 3 of the
Guardianship of Infants Act 1964. Yet, when one considers
the trend in favour of biological ties, it is difficult, Keane
submits, to see how the conclusion of the Court would differ
in either event.

Preferring the Marital Family

The policy of preferring marriage and protecting it against
attack affords certain ancillary benefits to married couples,
although such benefits have been somewhat whittled away.
Legislation which penalises marriage in contradistinction to
other relationships is prima facie unconstitutional. Legislation
which promotes or discriminates in favour of married couples
and which places members of a family based upon marriage
in a more favourable position than other persons is prima
facie constitutional.” For example, martiage attracts certain
tax advantages not available to other types of relationship;
although research suggests that the potential for financial
incentives to promote marriage is somewhat limited.” In
Murphy v. Attorney General, the Supreme Court held that
provisions of the Income Tax Act 1967 which aggregated
the income of married couples and resulted in the imposition
of a higher rate of tax on married couples than would have

76 1bid at 502; Fennelly J. also noted the importance of biological ties
and stated that:- “Even if it should become necessary to recognise
the family relationships of the increasing number of couples who
raise children outside marriage, such a development would be based
in most cases on the natural blood link bond. It would in no way
undermine, but would tend to emphasise the centrality of mutual
rights and obligations of the natural parents and their children.”
(at 584); see also MeD. ». L. [2010] 1 LL.R.M. 461 at 524 where
Fennelly J. referred to the blood link exerting, as a matter of almost
universal experience, a powerful influence.

77 The Grand Chamber of the European Court of Human Rights has
also expressed the view that marriage confers a special status on
those who enter into it and that, on this basis, legitimate distinctions
can be drawn between those in a relationship of marriage and
others: see Burden v. The United Kingdom [2008] E.C.H.R. 357;
Application No. 13378/05, 29* April, 2008.

78 Lunn, Fahey and Hannan, Family Figures: Family Dynamics and Family
Dypes in Ireland, 1986-2006, The Economic Social Research Institute
(Dublin, 2009) at 95 to 96.
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been imposed on two single persons enjoying identical
incomes were invalid as they penalised the married state.”
In Hyland v. Minister for Social Welfare, the same reasoning was
used to declare unconstitutional certain provisions of the
Social Welfare Act No. 2) 1985.% The provisions in question
reduced the amount of unemployment assistance payable
to a married claimant whose spouse was in receipt of some
other form of welfare. In Greene v. Minister for Agriculture,
the High Court found that a subsidy scheme for farmers in
disadvantaged areas was unconstitutional because the means
test aggregated the off-farm income of married couples, but
not of cohabiting couples.® Pursuant to the Civil Partnership
and Certain Rights and Obligations of Cohabitants Act 2010,
civil partners are now entitled, on registration of their civil
partnership, to the same tax rights as spouses.”

Marriage also previously guaranteed citizenship: s. 8 of
the Irish Nationality and Citizenship Act 1956, in its original
form, provided for the conferring of post-nuptial citizenship
on any non-national who married an Irish citizen and who
satisfied certain prescribed conditions.® Now a scheme
of naturalisation operates in respect of the non-national
spouses of Irish citizens and the Minister for Justice has
absolute discretion in respect of the issuing of certificates
of naturalisation.®

By right of marriage, guardianship and parentage is
established: s. 6 of the Guardianship of Infants Act 1964
provides that the married father and mother of an infant
shall be joint guardians; and s. 46 of the Status of Children
Act 1987 presumes that where a woman gives birth to a child
during a subsisting valid marriage, her husband is the father of
her child.® In more recent times it has emerged that surrogacy
can supplant nature. Can such a presumption survive? Is the
husband of a surrogate mother legally presumed to be the
child’s father?®

These issues will be examined in more detail in Part II of
this article, which will be contained in the December edition
of the Bar Review. B

79 [1982] L.R. 241; see also the decision of the Court in Muckley 1.
Ireland [1985] L.R. 472.

80 [1989] LR. 624.

81 [1990] 21.R. 17.

82 'The Finance (No. 3) Act 2011, which was signed into law on 7*
June 2011, gives legislative effect to the taxation changes arising
from the Act of 2010.

83 This provision was repealed by s. 4 of the Irish Nationality and
Citizenship Act 2001.

84 Section 15A of the Irish Nationality and Citizenship Act 1956, as
inserted by s. 5 of the Act of 2001.

85 The presumption can be rebutted by evidence which proves on
the balance of probabilities that the husband is not the father. See
Russell v. Rusell [1924] A.C. 687 (“the Russell peerage case”).

86 See the Commission on Assisted Human Reproduction, Repor? of
the Commission on Assisted Human Reproduction, (Dublin: Government
Stationery Office, 2005).
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Civil law (Miscellaneous Provisions)
Act 2011: Easements and Profits a

Prendre

JAMES BURKE BL

I wrote in the most recent edition of the Bar Review! about
complications arising from the Land and Conveyancing Law
Reform Act 2009 (hereinafter referred to as the 2009 Act) in
respect of the acquisition of easements and profit a prendre
by prescription. The Act created a transitional period for the
phasing out of the old methods of acquisition of easements
and profit a prendre by prescription to a new method of
acquisition under the 2009 Act. However, the changeover
created a period ie. from December 2012 to 2021 (where
the servient owner is not a state authority), 2039 (where
the servient owner is a state authority) and 2069 (where the
servient land is foreshore), which effectively prevented a
person relying on either the old method or the new method
of acquisition by prescription®

However, while the article went to press, the Civil
Miscellaneous Provisions Bill 2011 was introduced which bill
was subsequently passed on the 2™ August 2011. Section 38
of the Civil Law (Miscellaneous Provisions) Act amends and
extends the transitional period for claiming an easements or
profit a prendre by presctiption under the old rules from 3
years to 12 years. It is hoped that this amendment will correct
the closed window period from 2012 to 2021 (created by the
2009 Act) although this is open to debate. At the outset, this
would seem quite straight forward and logical however it is
a missed opportunity to clarify some the more problematic
areas that arose from the 2009 Act.

Existing Problems

The extension of the transitional period to 12 years is not
sufficient to cover easements and profit a prendre obtained
against state land and/or foreshore as the 2009 Act extended
the relevant user period® to 30 and 60 years respectively. This
means that one still will not be able to obtain an easement
and/or profit a prendre where the land over which the
easements and profit a prendre is claimed is state land or
foreshore, during the periods from 2021 to 2039 (in respect
of state land) and 2069 (in respect of foreshore). This is the
case even where the easements and profit a prendre may have
been used for a period far in excess of 30 or 60 years and so
is patently unfair and inequitable on those landowners that
would be entitled to an easement or profit a prendre if the
land did not belong to the state.*

1 The Bar Review Volume 16 Issue 4 July 2011
Which I referred to in my previous article as the ‘closed window
period’

3 A period of use without interruption as defined in section 33 of
the 2009 Act

4 The relevant user period under the new rules appears to only begin
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The amendment also frustrates the intention of the
property registration policy as anyone applying under the old
rules is not required to register the court order to obtain the
easements or profit a prendre unlike the new method which
does require registration.

More importantly, the amendment did not move to
clarify the issue of the repeal and abolishment of the old
methods of prescription. Section 8 of the Act repealed the
Prescription Act 1832 and the Prescription (Ireland) Act 1858
and this repeal would appear to be upon the commencement
of the 2009 Act. Section 34 of the Civil Law (Miscellaneous
Provisions) Act 2011 abolished prescription by common law
and by the doctrine of lost modern grant subject to section
38 and stated that upon the commencement of the 2009
Act, then prescription would be in accordance with section
35 of the 2009 Act.

There is nothing in the 2009 Act or the Civil Law
(Miscellaneous Provisions) Act 2011 to resuscitate the
Prescription Acts which was the method more often relied
upon by practitioners when seeking to assert an easement ot
profit a prendre.® Thus, even though the transitional period
has been extended from 3 to 12 years it can certainly be
claimed that this extension is simply for easements and profit
a prendre by common law and under the doctrine of lost
modern grant, but not under the Prescription Act.

Also, the majority of claims for easements and profit a
prendre occur in the Circuit Court where written decisions
are rare and so the outcome will be dependant on the judges
in the Circuit Court with the result that different views and
approaches to the claims pursuant to the Prescription Act
may be taken. This creates uncertainty for practitioners and
makes it more difficult to advise.

Conclusion

The extension of the transitional period is to be welcomed as
it does remove the time pressure for potential actions being
lodged with the courts before the 2012 deadline. It also gives
people more time to come to terms with the shortened period
required to obtain an easement or profit a prendre under the
2009 Act. However as highlighted above, it is not the panacea
that one would have hoped for in the amendment.

from the commencement of the 2009 Act i.e. December 2009 and
any period of use prior to that cannot be taken into account in the
calculation of the relevant user period.

5  Section 38 allows for the use of the old methods for the transitional
petiod.

6 As it was easier to defeat the claim for an Easements or Profit a
Prendre by common law or under the doctrine of lost modern
grant than a claim pursuant to the Presription Act.

Page 113



Obituary: Mahon Hayes

PaTtriciA O’'BRIEN

Mahon Hayes, who died on 26 June, was an extraordinarily
distinguished international lawyer and diplomat. As the
Legal Adviser to the Department of Foreign Affairs and
subsequently as the Permanent Representative to the United
Nations, in Geneva and New York, Mahon brought his
considerable intellect, expertise and tact to many fora. He
was also elected to serve on the United Nations International
Law Commission, the only Irish person to be so honoured.
Mahon was also nominated as a member of Ireland’s national
group to the Permanent Court of Arbitration’s Panel of
Arbitrators.

Mahon was educated at CBS Thurles, University College
Dublin and the King’s Inns. He was called to the Bar in 1952
where he practiced for a number of years on the Leinster
Circuit until he began his lengthy and impressive civil
service career. Following spells at the Land Registry and the
Department of Justice, Mahon joined the then Department
of External Affairs in 1965. He was appointed Legal Adviser
there five years later. Over the next quatter of a century,
he was at the centre of Ireland’s international legal affairs,
including Ireland’s accession to the European Economic
Communities, Anglo-Irish relations and numerous United
Nations issues.

Mahon’s long and formal association with the United
Nations was, quite simply, extraordinary. In his capacity
as Permanent Representative in Geneva and then in New
York, as well as his membership of the International Law
Commission, he served at the highest levels with great
distinction. In the area of the Law of the Sea, his name took
on the international legal equivalent of a household one and
his expertise was highly valued by colleagues from all parts
of the world.

In developing an exceptional reputation in the Law of
the Sea, Mahon underlined his commitment to the vital
importance of internationally agreed rules of conductamong
states. Throughout the nine years of negotiations leading
to the Law of the Sea Convention in 1982, he was both
a key member of the Irish delegation and a leading actor
in the wider group of lawyers and diplomats who reached
agreement on the Convention. The Convention provides for
comprehensive global rules on the extent of coastal state
jurisdiction, freedom of navigation, protection of the marine

* UN Undersecretary General for Legal Affairs
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environment and the exploitation of the oceans’ resoutces.
Agreement on the Convention was a significant achievement
of diplomacy and it has contributed to the reduction of
conflict and tension between states in their activities at sea.

Mahon’s account of the nine-year Law of the Sea
Conference, “The Law of the Sea: the Role of the Irish
Delegation in the Third UN Conference” was published in
April by the Royal Irish Academy. It is entirely in keeping
with his modest nature that, in his own book, he greatly
understates the important and wide-ranging part he played in
the negotiations, including his role as spokesman for a group
of some 30 participating countries.

His formidable legal and diplomatic skills were only part
of Mahon’s many attributes. It has always been clear that
his high professional standing was also matched by people’s
sense of him at the human level. His great warmth and his
special ability to put people of many different cultures and
backgrounds completely at ease were an integral part of his
reputation. They were also an integral part of his professional
success in fields where mediation, quiet persuasion and a
keen sense or where areas of compromise might be located
can be crucial.

The announcement of Mahon’s death was greeted with
sadness at UN Headquarters. Many people recalled a man of
great professional standing and integrity, and a man who, at
the same time, was unassuming, modest and gentle.

In addition to remembering his renowned professional
qualities, those of us who had the privilege of working with
Mahon will always recall the calm approach he took to the
task at hand, his easy manner, his mischievous sense of
humour, as well as his healthy disrespect for self-importance
and pomposity. He was also someone who was happy to
downplay his own role in events, often choosing to push
others into the limelight to take the plaudits. Throughout his
career, he made a point of being available to provide advice
and mentoring to many of the junior colleagues who found
themselves in his charge. They and the Irish public service
are the beneficiaries of his selflessness.

Mahon’s devotion to his family was a central part of his
life. Kathleen, his wife of 53 years, was a constant support
to him throughout his career and, together, they represented
Ireland with great commitment, dignity and conviviality.
My condolences go to Kathleen and to his children and
grandchildren. ®
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