Rugby Discipline ane

Europ&n Motor.Insurance Directives
a;l..l. X .
: " 4

ROUND HALL

P
L)



The Arthur Cox

Employment Law Yearbook 2012

IMPORTANT RECENT CASES include:

Employment Rights of Undocumented Workers: Hussein v The
Labour Court & Younis [2012] IEHC 364

Non-pay or reduction in bonus awards: Lichters and Hass v
DEPFA Bank [2009] 1510S and 200915095

Employee withdrawing from disciplinary inquiry: McGlinchey v
Ryan [2010] IEHC 536, 537

Contractual right to remain in situ pending appeal: Wallace v

The Arthur Cox Employment Law Yearbook 2012 provides in-depth coverage
of the different areas of Irish law associated with employment law. Updated Irish Aviation Authority [2012] IEHC 178
annually in an alphabetical format, it leads you quickly to your specialist area of

Springboard injunctions: Allied Irish Bank PLC and Others v

interest and includes the following: Diamond and Others [2011] IEHC 505; QBE Management Services
- Decisions of the superior courts, Labour Court, Equality Tribunal, Employment Appeals Tribunal (UK) Ltd v Dymoke & Ros [2012] EWHC 80; CEF Holdings Ltd v
« Irish legislation and statutory instruments Mundey
« English law relevant to common law decisions and EU law [2012] IRLR 912
« Decisions of the Court of Justice of European Communities and Directives/ Regulations Costs of interlocutory application for injunction: Tekenable Ltd
+ Decisions of the European Court of Human Rights v Morrissey, Ghent and Critical Village Ltd [2012] [1590P]

. Equal Pay Comparators: Kenny & Ors v Minister for Justice
Includes developments and announcements during 2012 such as: Equality and Law Reform & Ors Case C-427/11A

Legislating for a World-Class Workplace Relations Service July 2012, presented to

. . . : ) Victimisation: O'Brien v Persian Properties t/a O'Callaghan Hotels
Oireachtas Committee by the Minister on Jobs, Enterprise and Innovation.

DEC-E2012-010; A female teacher v Board of Management of a
Secondary School — DEC-E2012-103; Kealy v Brothers of Charity

The Arthur Cox Employment Law Yearbook 2012 e-book gives you instant Services (Clare) Ltd - DEC-E2012-042
access online to the sources and materials selected and includes the following:
. Annual report of Employment Appeals Tribunal (EAT) Bullying and harassment: Kelly v Bon Secours Health System
« Annual report of Labour Relations Commission Limited [2012] IEHC 21
- Annual report of Health & Safety Authority Fixed term employees: University College Cork v Bushin [2011];
- Data Protection Commissioner reports, guidance and case law Huet v Université de Bretagne occidentale Case C-235/11
Extraterritoriality and unfair dismissal: Duncombe and Others v
BILLS or HEADS OF BILLS AT END 2012 INCLUDE: Secretary of State for Children, Schools and Families (No 2) [2011]
- Criminal Justice (Spent Convictions) Bill UKSC 36; Ravat v Halliburton Manufacturing and Services Ltd
« Companies Bill Also featured: [2012] IRLR 315; Clyde & Co LLP & Anor v Van Winkelhof [2012]

- Health and Social Care EWCA Civ 1207

¢ . « Public Service Pensions (Single Scheme)
Professionals (Amendment) Bill

> ' and Remuneration Act 2012 Precautionary suspensions: Crawford v Suffolk Mental Health
* Mediation Bill - Statute Law Revision Act 2012 Partnership NHS Trust [2012] IRLR 402
+ National Vetting Bureau - European Stability Mechanism Act 2012 ; ; i
(Children and Vulnerable Persons) \ p _ Yy . Evidence: CCTV footage: Dublin Bus v The Data Protection
) ) - Financial Emergency Measures in the Commissioner [2012] IEHC 339
+ Protected Disclosure in Public Interest (Amendment) Act 2011 . . :
the Public Interest Bill Alternative remedies: Stephens v Archaeological Development

Services Ltd [2010] IEHC 540; Halstead v Paymentshield Group
Holdings Ltd [2012] EWCA Civ 524

+ Employment Permits (Amendment) Bill
« Human Rights and Equality Commission Bill

IMPORTANT STATUTES COVERED:

« Protection of Employees
(Temporary Agency Work) Act 2012
« Industrial Relations
(Amendment) Act 2012

Working Time Directive: Fraser v Southwest London St George's
Mental Health Trust [2012] IRLR 100; NHS Leeds v Larner [2012]
EWCA Civ 103; Neidel Case C-337/10[2012] IRLR 607; Asociacion
Nacional de Grandes Empresas de Distribucion (ANGED) v
Federacion de Asociaciones Sindicales (FASGA), Federacion de
Trabajadores Independientes de Comercio (Fetico), Federacion
Estatal de Trabajadores Case C-78/11; Dominguez v Centre
informatique du Centre Ouest Atlantique, Préfet de région
Centre C282/10; Roskell Limited and Armands Rikmanis DET No
DWT12147 (probably the first in Ireland on the entitlement of
employees to annual leave while on sick leave).

ISBN 978 1 78043 149 9

Publication date February 2013

Format Paperback + e-book

List price €90.00 + 23% VAT (applied to 50% of product).
TOTAL €100.35 + P&P €5.50

Place your order today by contacting Jennifer Simpson, Bloomsbury Professional, &
Fitzwilliam Business Centre, 26 Upper Pembroke Street, Dublin 2. DX 109035 Fitzwilliam «
Tel (01) 6373920 Fax (01) 6620365 Email jennifer.simpson@bloomsburyprofessional.com BloomeU ry

(Please make cheques payable to Gill & Macmillan Ltd)




Cover lllustration: Brian Gallagher  T: 01 4973389
E: bdgallagher@eircom.net  W: wwwhbdgart.com

Typeset by Gough Typesetting Services, Dublin

shane@goughtypesettingie Tt 01 8727305

BaiReview

Editorial Correspondence
to:

Eilis Brennan BL

The Editor

Bar Review

Law Library

Four Courts

Dublin 7

DX 813154

Telephone: 353-1-817 5505
Fax: 353-1-872 0455

E: eilisebrennan@eircom.net

Editor: Eilis Brennan BL.

Editorial Board:

Gerry Durcan SC

Mary O’Toole SC

Conor Dignam SC

Brian Kennedy SC
Patrick Dillon Malone BL
Vincent Browne BL.
Mark O’Connell BL,

Paul A. McDermott BL.
Tom O’Malley BL.

Volume 18, Issue 4, July 2013, ISSN 1339-3426 ik Lo BIL
Paul McCarthy BL
Des Mulhete
Contents Jeanne Mcbonagh
Jerry Carroll
Consultant Editors:
Dermot Gleeson SC
. . Patrick MacEntee SC
66 European Motor Insurance Directives: Recent Caselaw Eoghan Fitzsimons SC
Pat Hanratty SC
Lisa KeLLy BL AND KIERAN FLECK SC James O'Rellly SC
: PRT P i The Bar Review is published by
71 An independent judicial commission -- Lessons to be learned Round Hall in association with
from Canada The Bar Council of Ireland.
Gemma O’'FARRELL BL For all subscription queries
contact:
. . Round Hall
74 The Year of the Cat (Bar Soccer Club trip to Coimbra Thomson Reuters (Professional)
Ireland Limited
Portugal) 43 Fitzwilliam Place, Dublin 2
Conor Bowwman BL Telephone: + 353 1 662 5301
Fax: + 353 1 662 5302
E: info@roundhall.ie
Ixxiii Legal Update web: www.roundhall.ie
L . Subscriptions: January 2013 to
75 Rugby Discipline and the Courts: Going Through The December 2013—G6 issues
Phases? Annual Subscription: €297.00 + VAT
Tim O'CoNNOR BL For all advettising queries contact:
David Dooley,
Direct line: + 44 20 7393 7775
83  Democratization and the Rule of Law 185 il sloola@)osoremiatisseann

BrenDAN GogaRTY BL

Directories Unit. Sweet & Maxwell
Telephone: + 44 20 7393 7000

Contributions published in this journal
are not intended to, and do not represent,
legal advice on the subject matter
contained herein. This publication should
not be used as a substitute for or as a
supplement to, legal advice. The views
expressed in the articles herein are the
views of the contributing authors and do
not represent the views or opinions of
the Bar Review or the Bar Council.

ROUND HALL THOMSON REUTERS

The Bar Review July 2013



European Motor Insurance Directives:

Recent Caselaw

Lisa KeLLy BL aND KiIEraN FLEck SC

This article seeks to assess the liability of insurers to victims
who have suffered injury or damage in respect of road
traffic accidents, following the recent decision of the Fourth
Chamber of the European Court of Justice in Churchill
Insurance Company Limited v Benjamin Wilkinson and Tracey Evans
v Equity Claims Limited (1st December, 2011). This case was
most recently considered by Judge Ryan in the High Court
in Lisa Ludlow v Darren Unsworth and Zurich Insurance ple [2013]
IEHC 153.

European Legislation

The Judgment of the Fourth Chamber concerns the effect
of various European Motor Insurance Directives relating to
insurance against civil liability in respect of the use of motor
vehicles. The protection of the victim is the cornerstone
of the First Motor Insurance Directive 72/166/EEC,
Second Motor Insurance Directive 84/5/EEC and Third
Motor Insurance Directive 90/232/EEC. The Directives
were subsequently amended before being consolidated in
the Directive 2009/103/EC of the European Patliament
and of the Council of the 16th of September 2009. The
Directives require all motor vehicles in the EU to be covered
by compulsory third party insurance. They also aim to ensure
that compulsory motor insurance allows all motor vehicle
passengers, who are victims of an accident caused by the
motor vehicle to be compensated for injury or loss they
have suffered.
Article 3(1) of the First Directive provides:

“Each Member State shall... take all appropriate
measures to ensure that civil liability in respect of
the use of vehicles normally based in its territory
is covered by insurance. The extent of the liability
covered and the terms and conditions of the
cover shall be determined on the basis of these
measures.”

Article 1(4) of the Second Directive provides:
“Each Member State shall set up or authorize a body
with the task of providing compensation, at least up
to the limits of the insurance obligation for damage to
property or personal injuries caused by an unidentified
or uninsured vehicle.” [The MIBI]

Article 1(4)(3) of the Second Directive provides:

“...Member States may exclude the payment of
compensation by that body in respect of persons
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who voluntarily entered the vehicle which caused the
damage or injury when the body can prove that they
knew it was uninsured.”

Article 2(1) of the Second Directive provides:

“Each Member State shall take the necessary
measures to ensure that any statutory provision or any
contractual clause contained in an insurance policy
issued in accordance with Article 3 (1) of Directive
72/166/EEC, which excludes from insurance the use
or driving of vehicles by:
— persons who do not have express or implied
authorization thereto, or
— persons who do not hold a licence permitting
them to drive the vehicle concerned, or
— persons who are in breach of the statutory
technical requirements concerning the
condition and safety of the vehicle
concerned,
shall, for the purposes of Article 3 (1) of Directive
72/166/EEC, be deemed to be void in respect of
claims by third parties who have been victims of an
accident.”

Facts of Churchill Insurance Company Limited v
Benjamin Wilkinson'

The Plaintiff, Benjamin Wilkinson, was a named driver in
an insurance policy with Churchill Insurance and travelled
as a passenger in his car after giving permission to his friend
to drive. It was accepted that Mr. Wilkinson knew that the
person was not insured to drive the car under the insurance
policy. Mr. Wilkinson sustained injuries after the driver lost
control of the vehicle and collided with another vehicle
travelling in the opposite direction. Although Churchill
Insurance accepted they were liable to compensate the
Plaintiff, they relied on Section 151(8) of the Road Traffic
Act 1988 (UK) and claimed they were entitled to an indemnity
from the Plaintiff as the insured of the same sum payable as
the compensation due to him for his injuries.

Facts of Tracey Evans v Equity Claims Limited

In a similar claim, Tracey Evans was insured to drive her
motorcycle with Equity Claims Limited. Ms. Evans gave
permission to another person to drive although they had no

1 For further discussion see C. Noctor & R. Lyons, “The MIBI
Agreements And The Law” (2012), 2*¢ Edition, Bloomsbury
Professional, pages 49 - 54
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authority to do so, while she rode as a pillion passenger. She
also sustained injuries when the motor vehicle collided with
the rear of alorry.

Section 151 of the Road Traffic Act 1988 (UK) concerns
the duty of insurers to satisfy a judgment, which relates to
civil liability of the type covered by a compulsory insurance
policy. It provides:

“(1) This section applies where, after a certificate of
insurance ... has been delivered ... to the person by
whom a policy has been effected..., a judgment to
which this subsection applies is obtained.

(5) Notwithstanding that the insurer may be
entitled to avoid or cancel, or may have avoided
or cancelled, the policy..., he must, subject to the
provisions of this section, pay to the persons entitled
to the benefit of the judgment —

(a) as regards liability in respect of death or

bodily injury, any sum payable the judgment
in respect of [that] liability ...,

(8) Where an insurer becomes liable under this
section to pay an amount in respect of a liability of a
person who is not insured by a policy..., he is entitled
to recover the amount from that person or from any
person who —

(a) is insured by the policy..., by the terms of
which the liability would be covered if the
policy insured all persons ..., and

(b) caused or permitted the use of the vehicle
which gave rise to the liability....”

In essence, Section 151(8) “grants to a compulsory motor
insurer... the right to recoup his payment from either the
uninsured person who created the liability or an insured
person who caused or permitted the use of the vehicle which
gave rise to the liability. .. Itis the benefit that the compulsory
motor insurer obtains in return for having to pay out in
circumstances where it might otherwise have been able to
avoid or cancel the policy.”

Churchill Insurance and Equity Claims Limited argued
before the Court of Appeal that Section 151(8) of the 1988
Actis not a provision which, “excludes from insurance”, within
the meaning of Article 13(1) of Directive 2009/103, and that
the drivers in both cases had the requisite authorisation to
use or drive the vehicles in question. However, Mr. Wilkinson
and Mrs. Evans argued that the provision excludes an insured,
who is also a victim, from insurance within the meaning of
Article 13(1) and that the authorisation referred to in that
provision is that of the insurer, not the insured.?

The Court of Appeal (England and Wales) stayed
proceedings and referred two questions to the European
Court of Justice for a preliminary ruling:

‘1. Are Articles 12(1) and 13(1) of [Directive

2 Churchill Insurance Co Litd v Fitzgerald & Wilkinson; Evans v Equity
Claims Ltd [2012]) EWCA Civ 1166, paragraph 61

3 Case C-442/10 Churchill Insurance Company Ltd v Wilkinson; Evans v
Equity Claims 1.4d [2011] ECR 1-00000, paragraph 15
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2009/103] to be interpreted as precluding national
provisions the effect of which, as a matter of the
relevant national law, is to exclude from the benefit
of insurance a victim of a road traffic accident, in
circumstances where:

— that accident was caused by an uninsured
driver;

— thatuninsured driver had been given permission
to drive the vehicle by the victim;
and

— that victim was a passenger in the vehicle at
the time of the accident; and

— that victim was insured to drive the vehicle in
question?

In particular:

— 1s such a national provision one which
“excludes from insurance” within the meaning
of Article 13(1) of [Directive 2009/13]?

— In circumstances such as arising in the present
case, is permission given by the [insured]
to the non insured “express or implied
authorisation” within the meaning of Article
13(1)(a) of [Directive 2009/103]?

— Is the answer to this question affected by the
fact that, pursuant to Article 10 of [Directive
2009/103], national bodies charged with
providing compensation in the case of damage
caused by unidentified or uninsured vehicles
may exclude the payment of compensation
in respect of persons who voluntarily enter
the vehicle which caused the damage or injury
when the body can prove that those persons
know that the vehicle was uninsured?

2. Does the answer to question 1 depend on whether
the permission in question (a) was based on actual
knowledge that the driver in question was uninsured
or (b) was based on a belief that the driver was insured
or (c) where the permission in question was granted
by the insured person who had not turned his/her
mind to the issue?’

The European Court of Justice observed that Directive
2009/103 was not in force at the time of the facts in the
main proceedings and the question was construed as relating
to the corresponding provisions of the Second and Third
Directives.

In essence by its first question, the Court was asking
whether Article 1(1) of the Third Directive and Article 2(1)
of the Second Directive must be interpreted as precluding
national rules whose effect is to exclude from the benefit
of insurance a victim of a road traffic accident when that
accident was caused by an uninsured driver and when the
victim, a passenger in the vehicle at the time of the accident,
was insured to drive the vehicle himself and had given
permission to the driver to drive it.*

The European Court of Justice referred to other recent
case law in arriving at a decision most notably, Case C-537/03
Candolin and Others [2005] ECR 1-5745:

4 Case C-442/10 Churchill Insurance Company 1td v Wilkinson; Evans v
Equity Claims 1.td [2011] ECR 1-00000, paragraph 20
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“The member states must exercise their powers in
compliance with Community law and, in particular,
with Article 3(1) of the First Directive, Article 2(1)
of the Second Directive and Article 1 of the Third
Directive, whose aim is to ensure that compulsory
motor vehicle insurance allows all passengers who are
victims of an accident caused by a motor vehicle to be
compensated for the injury or loss they have suffered.
The national provisions which govern compensation
for road accidents cannot, therefore, deprive those
provisions of their effectiveness.”

Candolin emphasises the protective aims of the Directives
to allow all passengers, except those in certain prescribed
situations, who are victims of an accident to be compensated
for their loss:

“... The fact that the passenger concerned is the owner
of the vehicle the driver of which caused the accident

256

is irrelevant.

It follows that the fact that a person was insured to drive the
vehicle which caused the accident does not mean that that
person should be excluded from the concept of third parties
who have been victims of an accident within the meaning
of Article 2(1) of the Second Directive, in so far as he was
a passenger in that vehicle and not the driver.”

The only distinction permitted by EU rules relating to
civil liability in respect of the use of motor vehicles is that
between the driver and passenger.® The Court held that the
aim of protecting victims pursued by the First, Second and
Third Directives, requires the legal position of the owner of
the vehicle, present in the vehicle at the time of the accident
as a passenget, to be the same as that of any other passenger
who is a victim of the accident.’ Likewise, it held that the
aim also precludes national rules from restricting unduly
the concept of passenger covered by insurance against civil
liability in respect of the use of motor vehicles, by excluding
from that concept persons who were on board a part of a
vehicle which is not designed for their carriage and equipped
for that purpose.'

Answer to Question 1

The Court held that Article 3(1) of the First Directive
precludes an insurer from relying on statutory provisions or
contractual clauses in order to refuse to compensate third
parties who have been victims of an accident caused by the

5  Case C-537/03 Candolin and Others [2005] ECR 1-5745, paragraph
27-28

6  Case C-537/03 Candolin and Others [2005] ECR 1-5745, paragraph
35

7 Case C-442/10 Churchill Insurance Company Ltd v Wilkinson; Evans v
Eqguity Claims 1.td [2011] ECR 1-00000, paragraph 32

8  Case C-442/10 Churchill Insurance Company Ltd v Wilkinson; Evans v
Equity Claims 1.td [2011] ECR 1-00000, paragraph 31

9 Case C-442/10 Churchill Insurance Company 1td v Wilkinson; Evans
v Equity Claims 1.#4 [2011] ECR 1-00000, paragraph 30, Case C-
537/03 Candolin and Others [2005] ECR 1-5745, paragraph 33

10 Case C-356/05 Farrell [2007] ECR 1-3067, paragraphs 28 to 30,
Case C-442/10 Churchill Insurance Company Ltd v Wilkinson; Evans v
Equity Claims 1.¢d [2011] ECR 1-00000, paragraph 30,
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insured vehicle." By way of derogation from that obligation,
the second subparagraph of Article 2(1) provides that certain
persons may be excluded from compensation by the insurer,
having regard to the situation they have themselves brought
about, that is to say, persons who voluntarily entered the
vehicle which caused the damage or injury, when the insurer
can prove that they knew the vehicle was stolen.'?

Therefore, Article 1(1) of the Third Directive and Article
2(1) of the Second Directive must be interpreted as precluding
national rules the effect of which is to omit automatically the
requirement that the insurer should compensate a passenger,
the victim of a road traffic accident, on the ground that that
passenger was insured to drive the vehicle which caused the
accident but that the driver was not."

Second Question

By its second question, the referring Court asks, in essence,
whether the answer to the first question would be different,
depending on whether the insured victim was aware that the
person to whom he gave permission to drive the vehicle was
not insured to do so, whether he believed that the driver was
insured or whether or not he had turned his mind to that
question.™

Answer to Question 2

The Court held that it is irrelevant for the purpose of replying
to the first question that the insured was or was not aware that
the person to whom he gave permission to drive the vehicle
was uninsured. The Court held that Member States may take
into account factors within the ambit of their rules relating to
civil liability and that those national rules do not deprive the
Directives of their effectiveness. The Court did have regard
to a situation where national rules may reduce the amount
of compensation by the conduct of an individual party due
to his contribution to the occurrence of the loss but that
compensation may not be disproportionately high:

“Accordingly, national rules, formulated in terms
of general and abstract criteria, may not refuse or
restrict to a disproportionate extent the compensation
to be made available to a passenger by compulsory
insurance against civil liability in respect of the use of
motor vehicles solely on the basis of his contribution
to the occurrence of the loss, which arises. It is only
in exceptional circumstances that the amount of
compensation may be limited on the basis of an
assessment of that particular case.”"

11 Case C-442/10 Churchill Insurance Company Ltd v Wilkinson; Evans v
Equity Claims 1.td [2011] ECR 1-00000, paragraph 33

12 Case C-442/10 Churchill Insurance Company Lid v Wilkinson; Evans
v Equity Claims 1.#d [2011] ECR 1-00000, paragraph 35, Case C-
129/94 Ruiz Bernaldez [1996] ECR 1-1829, paragraph 21, Case C-
537/03 Candolin and Others [2005] ECR 1-5745, paragraph 20

13 Case C-442/10 Churchill Insurance Company Ltd v Wilkinson; Evans v
Equity Claims 1.td [2011] ECR 1-00000, paragraph 36

14 Case C-442/10 Churchill Insurance Company 1.td v Wilkinson; Evans v
Equity Claims 1.td [2011] ECR 1-00000, paragraph 45

15 Case C-442/10 Churchill Insurance Company Ltd v Wilkinson; Evans
v Equity Claims Ltd [2011] ECR 1-00000, paragraph 49, Case C-
537/03 Candolin and Others [2005] ECR 1-5745, paragraphs 29, 30
and 35
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The decision is far reaching in that it states that European
Motor Insurance Directives must be interpreted as precluding
national rules whose effect is to “omit automatically” the
requirement that the insurer should compensate a passenger
who is a victim of a road traffic accident. This is so even when
that accident was caused by a driver not insured under the
insurance policy and when the victim, who was a passenger
in the vehicle at the time of the accident, was insured to
drive the vehicle himself and he had given permission to the
uninsured driver to drive it.'®

Irish Courts

To date, the Irish Courts have not dealt directly with the
consequences of the Churchill decision. Although a recent
decision of Judge Ryan in the High Court concerned very
similar facts, the case fundamentally turned on the Plaintiff’s
credibility.

In Lisa Ludlow v Darren Unsworth and Zurich Insurance Pl
[2013] IEHC 153, the Plaintiff claimed she was a passenger in
her own car, which was driven by the First named Defendant
who was not a named driver. Her car was insured with
Zurich Insurance Plc, the Second Named Defendant, and
the Plaintiff claimed she was entitled to an indemnity and
compensation in respect of her injuries pursuant to the Policy
of Insurance and the European Motor Insurance Directives.
Zurich denied it had any liability.

Judge Ryan pointed out that “any exclusion contained in the
policy of insurance issued by Zurich that excluded the entitlement of
a passenger (whether owner or otherwise) is void under the Directives.”
However, in his Judgment, Judge Ryan made clear that
the Plaintiff still had to prove her case on the balance of
probabilities.

Judge Ryan made reference to Section 26 of the Civil
Liability and Courts Act 2004,

“which mandates the dismissal of the action of a
plaintiff in a personal injuries action who knowingly
gives evidence that is false or misleading in any
material respect unless that would result in specified
injustice being done. The courts have held that the
intention of the measure is that a plaintiff who is
otherwise deserving of success to the extent justified
by truthful evidence nevertheless suffers dismissal by
knowingly adducing false evidence in any material
respect. The mere fact that the plaintiff would have
succeeded to some extent is not injustice in the
meaning of the provision.”

The Plaintiff maintained in her evidence that she had
collected her boyfriend in her car and drove to a nearby pub
on Friday 8" of May 2009. They both had a few drinks and
when they left, met an acquaintance of theirs named Darren
Unsworth, whom the Plaintiff’s boyfriend then invited back
to his house. Ms. Ludlow vaguely remembers giving her
keys to Mr. Unsworth who would then drive them to their
destination. Ms. Ludlow’s last recollection before the incident
was having her hand on the passenger door and her next

16 Case C-442/10 Churchill Insurance Company Ltd v Wilkinson; Evans v
Egquity Claims 1.4d [2011] ECR 1-00000, paragraph 44
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memory was getting out of the car after it had crashed into the
wall of Bettystown golf club. Ms. Ludlow was found sitting
in the passenger seat of the car but there was no sign of Mr.
Unsworth or the Plaintiff’s boyfriend. Ms. Ludlow stated in
her evidence that she did not remember what happened. She
was taken to Drogheda Hospital and remembers phoning
her boyfriend to send a taxi for her. She took the taxi but
could not recall where she went, only that she woke up in
her mother and father’s house the next day.

The investigating Gardai gave significant evidence that
concerned the credibility of the Plaintiff. They both attended
at the road traffic accident and later responded to a call to
the station at 1.40am reporting a domestic violence incident
at the home of her boyfriend in which the injured party
was identified as Lisa Ludlow. However, upon arrival of the
Gardai at her boyfriend’s house, Ms. Ludlow was unwilling to
make a statement. This evidence illustrated that Ms. Ludlow
must have gone from Drogheda Hospital to her boyfriend’s
house and from there to her mother and father’s house.

According to the evidence, the first mention of Darren
Unsworth was at the eatliest on Monday 11™ of May. This
was made after Ms. Ludlow resumed living with her boyfriend
at his house. A number of weeks later in June 2009, Ms.
Ludlow handed a piece of paper to the Gardai with the name
Darren Unsworth and accompanying address, Co. Westmeath
together with an English mobile number. However and
further to investigations, they were unable to establish the
existence ot whereabouts of this individual.

The Plaintiff’s boyfriend was not called to give evidence
on her behalf. Judge Ryan stated that the Plaintiff’s account
was “very improbable” and that the probability was that
the Plaintiff’s boyfriend was driving the car and that the
involvement of Mr. Unsworth was introduced in order to
protect the Plaintiff’s boyfriend. Judge Ryan was disbelieving
of the Plaintiff’s evidence as to her recollection of certain
events but not others, especially the row with her boyfriend
at his home that led to her phone call to the Gardai.

“It is true that it is sufficient for her to establish that
she was injured when travelling as a passenger and
the identity of the driver does not determine liability.
But a plaintiff cannot play fast and loose with the
truth, cannot tell some truth but not the whole of
it, cannot tell a mixture of lies and truth and leave
it to the court to try and winkle out the good from
the bad. The circumstances of the case are material.
They include the events before the critical incident
in which the injuries were sustained as well as what
happened after...

The plaintiff in her evidence to the court told
some of the truth but stopped short of telling the
whole truth and nothing but the truth. In light of my
findings, I must conclude that the plaintiff knowingly
gave evidence that was false and/or misleading
in material respects. Section 26(1) mandates the
dismissal of the claim unless there is specific injustice,
which is not present.”

Conclusion

It remains to be seen how the Irish Courts will deal with the
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consequences of the Churchill decision. What is noteworthy analogous to those arising in the Churchill and Evans case, it
however, is that although a plaintiff may be entitled to is a prerequisite that a plaintiff’s evidence must be credible
compensation for injuries sustained in circumstances and truthful. m

o & | -

L-R: Pictured at the launch of Criminal Law in “The Crinzinal Courts of Justice”
are the anthors T.]. Mclntyre (UCD), Sinead McMullan BL, and Sean O Toghda BL.

L-R: At the recent launch of their new book Irish Probate Practitioners’ Handbook
are Karl Dowling BL, The Hon Mr Justice Larfblaith O’Neill (The High Court), and Robert Grimes BL.
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An independent judicial commission
— Lessons to be learned from Canada

Gemma O’'FARRELL BL

Introduction

Judicial independence is founded on the minimum guarantees
of security of tenure, financial security and administrative
independence. Recently, Mt Justice Clarke' suggested a debate
on the establishment of an independent judicial commission,
which would have either a constitutional or statutory status.
The purpose of this piece is to consider the Canadian decision
which led to the creation of the Judicial Compensation and Benefits
Commission, a body which recommends salaries for federally
appointed judges in that jurisdiction. It is suggested that the
establishment of an independent commission in Ireland
would ensure judicial independence is maintained and avoid
situations like the current debate surrounding judicial pay,
conditions and appointments.

The Provincial Judges Reference

In 1997, the Supreme Court of Canada delivered an opinion
in the Provincial Judges Reference. The case was based on the
joinder of three challenges to the independence of the
provincial courts®. Like other civil servants, judicial pay had
been decreased in accordance with a deficit in funds. The
plaintiffs argued that the decision of the provincial legislators
to lower their pay amounted to a breach of section 11(d) of
the Canadian Charter of Fundamental Rights and Freedoms
which states that:

“to be presumed innocent until proven guilty
according to law in a fair and public hearing by an
independent and impartial tribunal’

1 http://www.itishtimes.com/news/crime-and-law/new-body-
could-handle-judicial-nominations-and-pay-judge-suggests-
1.1356431; “So far as the judiciary is concerned it may at least
be worth considering whether there is some merit in secking
to establish, perhaps, for the avoidance of complications, at a
constitutional level, a form of judicial commission which would
be given the power to deal with all three pillars of the interaction
between the Executive and the Oireachtas, on the one hand, and
the judiciary, on the other. Such a commission might be given
constitutional power to nominate persons for appointment by the
President as judges, the power to fix judicial terms and conditions
and the power to provide for judicial training and to deal with
judicial conduct.”

2 Reference re Remuneration of Judges of the Provincial Court of Prince
Edward Island;Reference re Independence and Impartiality of Judges of the
Provincial Court of Prince Edward Island, [1997] 3 S.C.R. 3. The Judges
Aet; R.S. 1985, c. J-1, as amended (the “Judges Act”), provided for
the establishment of the Judicial Compensation and Benefits Commission
to account for the fact that this decision was not binding on federal
governments.

3 In the provinces of Alberta, Manitoba and Prince Edward
Island.
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The majority found in favour of the plaintiffs, holding that the
threat to judicial independence was something which deserved
constitutional protection. This was grounded in the preamble
of the Constitution Act 1867. The court recommended the
establishment of an independent commission that would
act as a buffer between the judiciary and the government.
Lamer CJ giving the majority decision cited extensively from
the Supreme Court of Canada decision of R. v Valente* and
affirmed the requirements of judicial independence and
impartiality:

“Although judicial independence is a status or
relationship resting on objective conditions or
guarantees, as well as a state of mind or attitude in
the actual exercise of judicial functions, it is sound, I
think, that the test for independence for purposes of
s. 11(d) of the Charter should be, as for impartiality,
whether the tribunal may be reasonably perceived as
independent. Both independence and impartiality
are fundamental not only to the capacity to do
justice in a particular case but also to individual and
public confidence in the administration of justice.
Without that confidence the system cannot command
the respect and acceptance that are essential to its
effective operation. It is, therefore, important that
a tribunal should be perceived as independent, as
well as impartial, and that the test for independence
should include that perception. The perception must,
however, as I have suggested, be a perception of
whether the tribunal enjoys the essential objective
conditions or guarantees of judicial independence,
and not a perception of how it will in fact act,
regardless of whether it enjoys such conditions or
guarantees.”

Judicial Independence

It was stated in R. 2 Valente that financial security, security
of tenure and administrative independence are necessary
safeguards for an independent and impartial judiciary. Lamer
CJ submitted that these guarantees should be considered
through the prism of individual judicial independence and
the institutional independence of the court. In considering
security of tenure, the court emphasised that in order to
ensure judicial independence, a judge’s tenure must be until
the age of retirement and for a fixed period of time ensuring
that there is no manipulation of the office by an exterior
appointing body or by the Executive. The independence of

4 [1985] 2S.C.R. 673.
5 R Valente, at para 22.
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the judge is maintained through this minimum guarantee
of security of tenure. In considering the guarantee of the
administration of justice the Court defined it as “Gustitutional
independence with respect to matters that relate directly to the exercise of
the tribunal’s judicial function . . . judicial control over the administrative
decisions that bear directly and immediately on the exercise of the
Jjudicial function.”®

Of particular note are the Courts dicsa in relation
to the guarantee of financial security in order to ensure
judicial independence. In the Provincial Judges Reference, the
Court concluded that to ensure judicial independence, an
independent salary commission was needed. Lamer C]J
suggested a commission whose mandate would be to review
and make recommendations on judicial pay over a fixed
period of time:

“As a general principle, s. 11(d) allows that the salaries
of provincial court judges can be reduced, increased,
or frozen, either as part of an overall economic
measure which affects the salaries of all persons who
are remunerated from public funds, or as part of a
measure which is directed at provincial court judges
as a class. However, the imperative of protecting the courts
from political interference through economic manipulation
requires that an independent body — a judicial compensation
commission — be interposed between the judiciary and the
other branches of government. The constitutional function of
this body would be to depoliticize the process of determining
changes to or freezes in judicial remuneration. This objective
would be achieved by setting that body the specific
task of issuing a report on the salaries and benefits of
judges to the executive and the legislature, responding
to the particular proposals made by the government.
As well, in order to guard against the possibility
that government inaction could be used as a means
of economic manipulation by allowing judges’ real
salaries to fall because of inflation, and also to protect
against the possibility that judges’ salaries will drop
below the adequate minimum required by judicial
independence, the commission must convene if a
fixed period of time (e.g, three to five years) has
elapsed since its last report, in order to consider the
adequacy of judges’ salaries in light of the cost of
living and other relevant factors.””

The Court required that the independent commission be
independent, objective and effective. As regards composition
the court stated:

“First and foremost, these commissions must be
independent. The rationale for independence flows
from the constitutional function performed by
these commissions — they serve as an institutional
sieve, to prevent the setting or freezing of judicial
remuneration from being used as a means to exert
political pressure through the economic manipulation
of the judiciary. It would undermine that goal if the

6 (1985) 24 DLR (4™) 161, at 187.
7 [1997] 3S.CR. 3, at para 147, (emphasis added).
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independent commissions were under the control of
the executive or the legislature.

In addition to being independent, the salary
commissions must be objective. They must
make recommendations on judges’ remuneration
by reference to objective criteria, not political
expediencies. The goal is to present “an objective and
fair set of recommendations dictated by the public
interest” (Canada, Department of Justice,Report
and Recommendations of the 1995 Commission
on Judges’ Salaries and Benefits (1996), at p. 7).
Although s. 11(d) does not require it, the commission’s
objectivity can be promoted by ensuring that it is
fully informed before deliberating and making its
recommendations. This can be best achieved by
requiring that the commission receive and consider
Submissions from the judiciary, the executive, and the legislature.
... Moreover, I recommend (but do not require) that
the objectivity of the commission be ensured by
including in the enabling legislation or regulations
a list of relevant factors to guide the commission’s
deliberations. These factors need not be exhaustive.
A list of relevant factors might include, for example,
increases in the cost of living, the need to ensure that
judges’ salaries remain adequate, as well as the need
to attract excellent candidates to the judiciary.

Finally, and most importantly, the commission
must also be ¢ffective. The effectiveness of these
bodies must be guaranteed in a number of ways. First,
there is a constitutional obligation for governments
not to change (either by reducing or increasing) or
freeze judicial remuneration until they have received
the report of the salary commission. Changes or
freezes of this nature secured without going through
the commission process are unconstitutional. The
commission must convene to consider and report on
the proposed change or freeze. Second, in order to
guard against the possibility that government inaction
might lead to a reduction in judges’ real salaries
because of inflation, and that inaction could therefore
be used as a means of economic manipulation, the
commission must convene if a fixed period of time
has elapsed since its last report, in order to consider
the adequacy of judges’ salaries in light of the cost
of living and other relevant factors, and issue a
recommendation in its report. Although the exact
length of the period is for provincial governments
to determine, I would suggest a period of three to
five years.””®

In considering refusal by government to accept a
recommendation, Lamer CJ stated that such refusal would
be susceptible to a “simple rationality”, judicial review
standard.’

8  Ibid., at 173-174.

9 “First, it screens out decisions with respect to judicial remuneration
which are based on purely political considerations, or which are
enacted for discriminatory reasons. Changes to or freezes in
remuneration can only be justified for reasons which relate to the
public interest, broadly understood. Second, if judicial review is

Bar Review July 2013



While the decision of the majority may provide some
comfort were a similar case to come before an Irish court,
the dissent of La Forest J is perhaps indicative of what may
be regarded as the public perception on the issue. La Forest |
was critical of the stance of the majority on “an issue on which

Judges can hardly be seen to be indjfferent, especially as it concerns their
own remuneration”.!® He stated:

“In my view, it is abundantly clear that a reasonable,
informed person would not perceive that, in the
absence of a commission process, all changes to the
remuneration of provincial court judges threaten their
independence. I reach this conclusion by considering
the type of change to judicial salaries that is at issue
in the present appeals. It is simply not reasonable to
think that a decrease to judicial salaries that is part
of an overall economic measure which affects the
salaries of substantially all persons paid from public
funds imperils the independence of the judiciary.
To hold otherwise is to assume that judges could be
influenced or manipulated by such a reduction. A
reasonable person, I submit, would believe judges
are made of sturdier stuff than this.

The threat to judicial independence that arises
from the government’s power to set salaries consists
in the prospect that judges will be influenced by the
possibility that the government will punish or reward
them financially for their decisions. Protection against
this potentiality is the raison d’étre of the financial
security component of judicial independence.
There is virtually no possibility that such economic
manipulation will arise where the government makes
equivalent changes to the remuneration of all persons
paid from public funds. The fact that such a procedure
might leave some members of the public with the
impression that provincial court judges are public
servants is thus irrelevant. A reasonable, znformed
person would not perceive any infringement of the
judges’ financial security.”!!

The Judicial Compensation and Benefits
Commission

Following the Provincial Reference, the Judicial Compensation
and Benefits Commission was established. The Judges Act
provides at section 26(1.1) that the adequacy of judicial
compensation and benefits are to be considered in light of
the following criteria:

(a) the prevailing economic conditions in Canada,
including the cost of living, and the overall

sought, a reviewing court must inquire into the reasonableness
of the factual foundation of the claim made by the government,
similar to the way that we have evaluated whether there was an
economic emergency in Canada in our jurisprudence under the
division of powers (Reference re Anti-Inflation Act, [1976] 2 S.C.R.
373)’Ibid., at 183.

10 [1997] 3 S.CR. 3., at para 302.

11 Ibid., at 337 & 342 (emphasis in original).
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economic and current financial position of the
federal government;

(b) the role of financial security of the judiciary in
ensuring judicial independence;

(c) the need to attract outstanding candidates to the
judiciary; and

(d) any other objective criteria that the Commission
considers relevant.

Salaries are recommended by the commission to the
government however these recommendations are not
mandatory and the governments may deviate from these
recommendations with rational reasons.”” The composition
of the commission is that members have tenure for four
years and make a report with recommendations to the
Minister of Justice every four years. The court had suggested
that the composition of the commission be not “..entirely
controlled by any one of the branches of government. The commission
shonld have members appointed by the judiciary, on the one hand,
and the legislature and the executive, on the other.”"> As such, the
Commission consists of three members appointed by the
Governor in Council; a chairperson, a person nominated by
the judiciary and one person nominated by the Minister of
Justice of Canada.

Since its introduction a number of recommendations
have been refused by government and thereafter successfully
challenged by judicial associations. However the recent 2005
Reference decision has emphasised that the recommendations
are just that, and thus while they may be seriously considered,
there is no obligation on the government to accept them.
As the legislation does not regard the recommendations
as binding, there is no obligation on government to
accept them. However, coupled with this is a requirement
that the government have legitimate reason to reject a
recommendation and that they act in good faith. As such, the
commission operates so as to recommend levels of pay rather
than to determine what they are. It is a consultative role.

Conclusion

While still evolving, the Judicial Compensation and Benefits
Commission provides the necessary “institutional sieve”
and helpful guidance for Ireland in the establishment of
a comparative commission. Mr Justice Clarke noted in his
paper that the composition and legal framework of such a
body would warrant further and detailed consideration. He
concluded:

“However, I feel that the time is now right for such
a debate and these suggestions are tentatively put
forward not, as I have said, as a proposal but rather
as an attempt to give a concrete start to a reasoned
debate.” ®

12 Recommendations are not required to always be followed in their
entirety and confirmed in the 2005 Supreme Court decision of
Provincial Court Judges’ Assn of New Brunswick v New Brunswick (Minister
of Justice) [2005] 2 S.C.R. 286. The Provincial Judges Reference was
curtailed somewhat by the Supreme Court. The court suggested
deference to government decisions on recommendations as to
judicial compensation. The case also demonstrates teething issues
with regatd to the judicial review standard applied.

13 [1997] 3 S.CR. 3., at para 172.
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The Year of the Cat

(Bar Soccer Club trip to Coimbra Portugal)

Conor BowmaN BL

The Portugese writer, Antonio L.obo Antunes, in his novel,
The LLand at the End of the World, says that the Chinese Year
of the Cat is the year in which the sumptuous library in the
University of Coimbra was opened and that, consequently,
the ornate oriental motifs carved on the bookcases there are
an homage to the feline form. As we drove to the stadium in
the bus before our game against the local lawyers, we stopped
at a roundabout where someone had drawn a cat on a wall in
black paint and written underneath, “believe in your dreams.”
Who were they codding?

What should have been a triumph of endeavour over
old age, against the Coimbra lawyers, turned into the kind
of show-trial we have come to expect in tawdry revolutions.
How else could it be that a perfectly good tackle by one of
our players resulted in a penalty, while three incidents of
hand-ball in the opposite penalty box were ignored? It’s like
being served Malibu by your host and then being ejected
from the party for possession of a coconut-based liqueur!!
The Bar scored two super (and legitimate) goals and were
clearly the better team.

There is a traditional music in Portugal called Fado. How
appropriate, because a little of it certainly goes a long way.
However it took a rendition of The Old Triangle, sung from
a height, to really clear the place. If our hosts thought they
were the only ones with a gravely limited repertoire, they
were highly mistaken. One of the Fado songs was entitled
The Legacy of Lies.

The hostelries of Coimbra are numerous and varied
but one deserves special mention. The Tapis Bar near the
University is popular with sky-divers and students and lawyers
alike. The staff are friendly, the music is mostly great and
the place stays open until 7am. What more could you ask?
There are plenty of restaurants and the food, though a little
hit and miss, is generally quite fishy but affordable. Why
stay in a four star hotel and eat in a one star restaurant? Ask
Rod Stewart.

Is Coimbra a pet-friendly city? The answer is definitely yes.
The aforementioned library has its own bat colony to combat
insects. In the restaurant where “Pizza-Gate” occurred, a cat
roamed freely under the tables between our feet as we ate. In
the finest dining room in Coimbra (a Michelin star gaff), a
portrait of Chairman Miaow adorns the wall in the entrance
hall, reassuring patrons. On one evening, a few of our party
even attended a Kangaroo Court, where at least one person
was caught on the hop!

One of the highlights of the trip was a series of religious
lectures delivered free of charge from time to time by a portly
clergyman who attached himself to our group. Other notable
events were the early morning swimming contests and the
early evening fashion show staged in the hotel pool and bar
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respectively. We also met members of the Nuremburg Trial
Lawyers association and the advance party from Manuca
Mediation (we are the honey that heals, give ns a buzg). Some of
our party went kayaking and managed not to drown, others
went AWOL and managed not to be found out, others still
put the notion of romance languages to the ultimate test.

In short, this was one of the best soccer trips ever. It was
marked by the renewal of old acquaintances, the beginning of
new friendships, the laughter of lawyers and the faint sounds
of trains and cats in the distance. H
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Article

de Londras, Fiona

Suicide and abortion: analysing the
legislative options in Ireland

19 (2013) Medico-legal journal of Ireland
4

ADMINISTRATIVE LAW

Powers

Discretion — Natural justice —
Administrative decisions — Obligation
to give reasons — Absolute discretion
of decision maker — Application for
certificate of naturalisation — Whether
general obligation at common law to
give reasons for administrative decisions
— Whether obligation to give reasons in
certain situations — Whether respondent’s
decision invalid — Pok Sun Shum v Ireland
[1986] ILRM 593; AB v Minister for Justice
[2009] IEHC 449, (Unrep, Cooke ],
8/6/2009) and Hussain v Minister for Justice
[2011] TEHC 171, (Unrep, Hogan ],
13/4/2011) considered — Irish Nationality
and Citizenship Act 1956 (No 26), ss 14
and 15 — Irish Nationality and Citizenship
Act 1986 (No 23), s 4 — Irish Nationality
and Citizenship 2004 (No 38 ), s 8 — Civil
Law (Miscellaneous Provisions) Act 2011
(No 23), s 33 — Freedom of Information
Act 1997 (No 13), s 18 — Freedom of
Information (Amendment) Act 2003 (No
9) — Refugee Act 1996 (No 17), s 3 and
17(2) — Appeal allowed (339/2011 — SC
—6/12/2012) [2012] UESC 59

Mallak v Minister for Justice, Equality and
Law Reform

ANIMALS

Act

Animal Health and Welfare Act 2013
Act No. 15 of 2013
Signed on 29 May 2013
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Statutory Instrument

Control of dogs (amendment) regulations,
2013

SI156/2013

ARBITRATION

Article

Wade, Gordon

To stay or not to stay?

2013 (20) 5 Commercial law practitioner
99

ASYLUM

Articles

Arnold, Samantha K

A childhood lost: exploring the right to
play in direct provision

2013 (31) (10) Irish law times 149

Mortimer, Joyce

Reliefs sought in care proceedings
rejected

2013 (June) Law Society Gazette 16

BANKING

Financial services ombudsman

Appeal — Expiry of interest only mortgage
— Whether notice party wrongly re-
formulated complaint — Failure to direct
oral hearing — Whether notice party erred
in request for documents — Whether
European standard information sheet
forming part of contract — Whether
serious and significant error by notice
party — Ulster Bank Investment Funds Ltd
v Financial Services Ombudsman [2000]
IEHC 323 (Unrep, HC, Finnegan P,
1/11/2006) followed — Central Bank Act
1942 (No 22), s 57CL — Central Bank and
Financial Services Authority of Ireland
Act 2004 (No 21), s 16 — Appeal refused
(2012/9MCA — Hedigan | — 31/7/2012)
[2012] IEHC 333

Grant v Irish Life and Permanent ple

Statutory Instrument

European Union (requirements for
credit transfers and direct debits in Euro)
regulations 2013

(REG/260-2012)

SI1132/2013

CHILDREN
Articles

Coulter, Carol

Mental-health problems a factor in child
care cases

2013 (May) Law Society Gazette 12

Mortimer, Joyce

Reliefs sought in care proceedings
rejected

2013 (June) Law Society Gazette 16

COMMUNICATIONS

Statutory Instruments

Communications regulation act 2002
(section 30) postal levy order 2013
SI 181/2013

Wireless telegraphy act 1926 (section
3) (exemption of apparatus for mobile
communications services on board
vessels) order 2013

(DEC/2010-166)

S1169/2013

COMPANY LAW

Dissolution of company

Detention of goods by Revenue
Commissioners in error — Damage to
company — Failure to file annual returns
— Strike off — Complaint that opportunity
to file returns given on prior occasion —
Alleged malfeasance — Alleged obstruction
of justice — Function of court on review
—Review of process — Star Homes (Midleton)
Limited v Pensions Ombudsman [2010] IEHC
463, (Untep, Hedigan J, 21/12/2010);
Ryanair Limited v Flynn [2003] IR 240; State
(Keegan) v Stardust Compensation Tribunal
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[1986] IR 642; O’Keeffe v An Bord Pleandla
[1993] 1 IR 39; Bailey v Flood (Untep, Morris
P, 6/3/2000) and Deviin v Minister for Arts
[1999] 1 IR 47 considered — Companies
(Amendment) Act 1982 (No 10), s 12(3)
— Reliefs refused (2012/612JR — Dunne |
—8/3/2013) [2013] IEHC 111

Gaultier v Registrar of Companies

Liquidation

Insolvent liquidation — Solicitor — Legal
fees and outlay — Priority — Undertaking
— Lien — Proceedings brought by company
prior to liquidation — Whether solicitor
under duty to return case files — Whether
solicitor has lien over costs recovered in
proceedings continued by liquidator — I
re Galdan Properties Ltd (In Lig) [1988] IR
213, Re Compustore 1td (in liguidation) [20006]
IEHC 52, [2007] 3 IR 556 and Halvanon
Co. Ltd v Central Reinsurance Corpn [1988]
1 WLR 1122 considered; Lismore Buildings
Ltd v Bank of Ireland Finance 1.td (No 2)
[2000] 2 IR 316 distinguished — Legal
Practitioners (Ireland) Act 1876 (39 &
40 Vict, c 44), s 3 — Companies Act 1963
(No 33), ss 244A and 281 — Respondent
granted undertaking (2012/606Cos
— Gilligan J — 4/12/2012) [2012] IEHC
521

Re Tadgh O Conaill Heating: Fitzpatrick v
Galvin

Liquidation

Meeting of creditors — Proxy votes
— Prescribed forms of proxy —Deviations
— Exclusion of proxies on basis that both
general proxy and special proxy forms
completed — Proxies of other companies
accepted where forms not properly
executed — Exclusion of proxies sent by
fax — Outcome of vote — Appointment of
new liquidator — Whether applicant entitled
to relief — Submission that replacement of
liquidator would waste costs — Submission
that prejudice not suffered — Intention
of Oireachtas — Choice with majority
in value of creditors — Form of redress
— Re Michael Madden Quality Meats Limited
[2012] TEHC 122, (Unrep, Laffoy ],
12/3/2012); Inland Revenue Commissioners v
Conbeer [1996] BCC 189; PNC Telecom Ple
v Thomas [2004] 1 BCLC 88; Re Managh
International Transport 1.td [2012] IEHC
444, (Unrep, Ryan J,30/12/2012); Re
Hayes Homes Limited [2004] IEHC 124,
(Unrep, O’Neill ], 8/7/2004); Re Stainless
Pipeline Supplies Ltd [2010] 3 IR 821
and Re [im Murnane Limited [2010] 3 IR
468 considered — Companies Act 1963
(No33), s 266, 267 and 268 — Rules of
the Superior Courts 1986 (SI 15/1986),
O 74 — Decisions regarding proxies set
aside and nominee of applicant appointed
as liquidator (2013/39COS — Laffoy ]
—11/3/2013) [2013] IEHC 125
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Spolka v Mountview Foods 1.td

Liquidation

Official liquidator — Remuneration —
Measurement — Reports in relation to
work done — Objection to amount of
remuneration by steering committee
appointed by investors — Estimate of
fees given — Principles applicable to
determination of remuneration — Fees
to be determined not only by charge-out
costs — Regard to be had to nature and
complexity of work and value of work
to client — Regard to value of work and
cost of rendering work — Reasonableness
— Increases in charge out rates — Whether
significant increases objectively justified
— Re Missford 1.+d [2010] IEHC 240, [2010]
3 IR 756; Re ESG Reinsurance Ireland
Lz [2010] IEHC 365, [2011] 1 ILRM
197; Re Mounldpro International 1td [2012]
IEHC 418, (Unrep, Finlay Geoghegan
J, 9/10/2012); Re Car Replacements 1.td
(Untep, Murphy J, 15/12/1999); Re
Sharmane 1.td [2009] IEHC 377, [2009]
IEHC 377, [2009] 4 IR 285; Re Marino
Lz [2010] IEHC 394, (Unrep, Clarke ],
29/7/2010); Re Redsail Frozen Foods Litd
[2006] IEHC 328, [2007] 2 IR 361 and
Mirror Group Newspapers ple v Maxavell (No 2)
[1998] 1 BCLC 638 considered — Payment
of reduced sum permitted (2009/404COS
— Finlay Geoghegan J — 23/11/2013)
[2012] IEHC505

Re Haydon Private Clients 1.td

Receivership

Injunction — Restraint of receivers from
taking steps pending determination of
proceedings — Authority of corporate
plaintiffs to bring proceedings — Applicable
principles — Whether fair bona fide question
to be tried — Factual controversies —
Adequacy of damages — Inadequacy of
undertaking as to damages — Balance
of convenience — Proceedings secking
declaration that bank acted improperly
or unlawfully in appointing receiver
while complaint to financial services
ombudsman pending — Development with
loan repayment shortfall to be financed
by bank from rental income — Claim
that bank resiled from agreement by
appointing receivers — Leave to apply for
certiorari quashing decision of ombudsman
granted — Lascomme v United Dominions
Trust (Ireland) 1.td [993] 3 IR 412; Campus
Oil Ltd v Minister for Industry and Energy
(No 2) [983] IR 88; Associated British Ports
» TGWU [1989] 1 WLR 939; Dunne v Dun
Laoghaire-Rathdown County Counci/ [2003]
1 IR 567; J&E Davy v Financial Services
Ombudsman [2010] 3 IR 324; Koczan v
Financial Services Ombudsman [2010] IEHC
407, (Unrep, Hogan J, 1/11/2010) and
Lyons v Financial Services Ombudsman [2011]

IEHC 454, (Untep, Hogan ], 14/12/2011)
considered — Central Bank and Financial
Services Authority of Ireland Act 2004
(No 21), s 57 — Application refused
(2013/1915P — Laffoy J — 12/3/2013)
[2013] IEHC 112

Kinsella v Wallace

Library Acquisition
Hickey, Marco

Merger control

Dublin : Round Hall, 2013
N262.1.C5

CONSTITUTIONAL LAW

Fair procedures

Obligation to give reasons — Adequacy
of reasons — Statutory considerations
— Constitutional right to good name
— Constitutional right to protection
of person — Supervisory function of
court — Whether duty of court could
be discharged in absence of reasons
— Whether decision factually sustainable
and rational — Whether court can advance
reason for decision not advanced by
regulatory body — Meadows v Minister for
Justice [2010] IESC 3, [2010] 2 IR 701
and The State (Lynch) v Cooney [1982] IR
337 applied, Christian v Dublin City Council
[2012] IEHC 163 followed, The State
(McCormack) v. Curran [1987] ILRM 225,
H v DPP [1994] 2 IR 589, Fawley v Conroy
[2005] 3 IR 480 and Ryanair Holdings
ple v Irish Financial Services Regulatory
Authority [2008] IEHC 231 distinguished,
O’Donoghue v An Bord Pleandla [1991] ILRM
750 Law Society of Ireland v Walker [2006]
IEHC 387, [2007] 3 IR 581 considered
— Medical Practitioners Act 2007 (No
25), ss 2, 59 and 63 — Constitution of
Ireland, Article 40.3.2° — Order refused
(2012/83JR — Hogan ] -22/11/2012)
[2012] IEHC 477

Fhynn v Medical Council

Personal rights

Assisted suicide — Assisted dying —
Prosecutorial guidelines — Terminally
ill multiple sclerosis sufferer — Personal
autonomy — Dignity of individual
— Freedom of individual conscience
— Right to bodily integrity and privacy
— Consequences of relaxing prohibition
— Public interest — Protection of right to
life — Protection of vulnerable — Potential
for abuse of assisted suicide — Potential for
coercion — Assisted death without explicit
request — Whether assisted suicide open
to abuse — Whether adequate safeguards
possible — Whether narrow exception
could be confined to protect vulnerable
— Whether statutory provision in public
interest — Whether absolute prohibition
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— Whether absolute prohibition in public
interest — Whether absolute prohibition
proportionate — Whether right to equal
treatment engaged —Whether European
Convention on Human Rights directly
effective — Whether applicant confined
to rights and remedies contained in Act
— Decision to prosecute — Discretion of
DPP — Separation of powers — English
prosecutorial guidelines — Whether DPP
required to promulgate guidelines on
prosecutions — Whether DPP had power
to promulgate guidelines — Whether
discretion of DPP to prosecute arose
before commission of offence — Whether
refusal to promulgate guidelines infringed
right to privacy — Whether lawful to
communicate with DPP — Whether DPP
entitled to refuse to prosecute particular
class of offences — Whether evidence
in case only legitimate factor in DPP’s
discretion not to prosecute — Whether
English prosecutorial guidelines should
inform DPP’ discretion — Whether DPP
obliged to restrain commission of offence
— D(M) (a minor) v Ireland [2012] IESC 10,
[2012] 2 ILRM 305 applied — Fitgpatrick v
FK[2008] IEHC 104, [2009] 2 IR 7, Heaney
v Ireland [1994] 3 IR 593, Norris v Attorney
General [1984] IR 36 (per Henchy ), State
(McCormack) v Curran [1987] ILRM 225,
In re a Ward of Court (withholding medical
treatment) (No 1) [1996] 2 1R 73 and In re a
Ward of Court (withholding medical treatment)
(No 2) [1996] 2 IR 79 followed — Rodriguez
v Attorney General of Canada [1993] 3
SCR 519, Smedleys 1td v Breed [1974] AC
839, Vacco v Quill 521 US 793 (1997) and
Washington v Glucksberg 521 US 702 (1997)
approved — Attorney General v X [1992] 1
IR 1, Cruzan v Director, Missouri Department
of Health 497 US 261 (1990), Haas v
Switzerland (App No 31322/07) (2011) 53
EHRR 33, McGee v Attorney General [1974]
IR 284, North Western Health Board v HW
[2001] 3 IR 622, Pretty v United Kingdom
(App No 2346/02) (2002) 35 EHRR 1,
R (Pretty) v DPP [2001] UKHL 61, [2002]
1 AC 800 considered — Carter v Canada
(Attorney General) [2012] BCSC 886, R
(Purdy) v DPP [2009] UKHL 45, [2010]
1 AC 345 not followed — Prosecution of
Offences Act 1974 (No 22), ss 1 and 6
— Criminal Law (Suicide) Act 1993 (No
11), ss 2, 2(2) and 2(4) — Criminal Justice
Act 1999 (No 10), s 3 — Competition Act
2002 (No 14) — European Convention
on Human Rights Act 2003 (No 20),
ss 3(1) and 5(1) — Garda Siochana Act
2005 (No 20), s 8(4) — Criminal Law
(Sexual Offences) Act 2006 (No 15), s 3
— Constitution of Ireland 1937, arts 15.2,
30.3, 40, 40.1, 40.3.1°, 40.3.2° and 44.1
—European Convention on Human Rights
1950, arts 8, 8(1), 8(2) and 14 — Relief
refused (2012/10589P — Divisional High
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Court, Kearns P, Carney & Hogan J]J
—10/1/2013) [2013] IEHC 2
Flenzing v Ireland

Personal rights

Constitutional right to good name
— Constitutional right to livelihood
— Equality before law — Minor sanction
imposed by disciplinary body — Right
of appeal — No appeal provided for
in respect of minor sanction — Failure
to seek declaration of incompatibility
with European Convention on Human
Rights — Whether lack of right of appeal
unconstitutional — Whether discrimination
invidious or unjustifiable — Whether lack
of right of appeal contrary to European
Convention on Human Rights — Whether
applicant entitled to argue incompatibility
with European Convention on Human
Rights where no declaration sought — M
v Medical Council [1984] IR 485 followed
and MD v Ireland [2012] IESC 10, [2012] 2
ILRM 305 applied — European Convention
on Human Rights Act 2003 (No 20), s 5
— Medical Practitioners Act 2007 (No 25),
ss 2 and 70 — Constitution of Ireland,
Article 40.1 — European Convention on
Human Rights, article 6 — Orders refused
(2012/269JR — Kearns P — 22/11/2012)
[2012] IEHC 38

Akpekpe v Medical Council

CONSUMER LAW

Statutory Instrument

European Communities (unfair terms
in consumer contracts) (amendment)
regulations 2013

(DIR/93-13 [DIR/1993-13])
SI160/2013

CONTRACT

Construction

Misuse of technical term — Conformity
with statute — Intent of parties — Whether
court should presume lawful purpose
— Whether court should look to form
or substance of agreement — Passing
of date for service of notice — Relief in
equity — Balancing of equities — Whether
time of the essence in service of notice
— Whether plaintiff entitled to relief in
equity following late service of notice
— PW & Co v Milton Gate Investments 1.td
[2003] EWHC 1994 (Ch), [2004] Ch 142
followed — Relief granted (2011/11692P
— Chatleton J — 12/11/2012) [2012]
IEHC 494

Edward Lee & Co (19740 Litd v N1 Property
Developments 1.td

Pre-incorporation contract

Specific performance — Sale of land —
Ratification of pre-incorporation contract
—Trust for development company not yet
incorporated — Company subsequently
incorporated but unable to raise funds
—Whether first defendant personally liable
to perform contract — Contract executed in
trust and principal disclosed subsequently
— Signature as trustee — Dublin Lanndry
Company v Clarke [1989] ILRM 29; Lavan
v Walsh [1964] IR 87; Moffat Ltd v W heeler
[1929] 2 Ch 224; United Yeast Company Ltd
v Cameo Investments Ltd (1975) 111 ILTR
13; Park Grange Investments 1td v Shandon
Park Mills Company Ltd (Unrep, Carroll
J, 2/5/1991); Mount Kennett Investment
Company v O’Meara [2007] IEHC 420,
(Unrep, Smyth J, 21/11/2007); Murphy v
Ryan [2009] IEHC 305, (Unrep, Kelly ],
24/6/2009) and HKN Invest OY v Incotrade
PVT L#d [1993] 3 IR 152 considered —
Companies Act 1963 (No33), s 37 — Order
for specific performance granted against
second defendant (2009/4623P — Murphy
J—14/3/2013) [2013] IEHC 109
Gibbons v Doberty

Professional fees

Financial adviser — Commission — Sale
of land — Whether engagement on ‘no
foal no fee’ basis — Whether definite
percentage remuneration agreed — Whether
enforceable contract made between parties
— Qunantum meruit — Limitation period
— Hynes v Hynes (Unrep, Barrington J,
21/12/1984); Coleman v Mullen [2011]
IEHC 179, (Untep, Hogan J, 3/5/2011);
Pavey & Mathews Pty Ltd v Panl (1987) 162
CLR 221; Henehan v Courtney & Hanley
(1967) ILTR 25; Chaieb v Carter (Unrep,
SC, 3/6/1987) — Statute of Limitations
Act 1957 (No 6) — Claim dismissed
(2008/124S — Chatleton J — 26/1/2012)
[2012] IEHC 26

Donnelly v Woods

Specific performance

Development agreement — Settlement
agreement — Anchor tenant to commence
and complete fit out works — Development
agreement varied by settlement agreements
— Variation of lease — Construction
of settlement agreement — Law on
construction of contracts — Correction
of mistakes by construction — Whether
alternative defence available as developer
in breach of contractual obligations in
relation to works — Alleged failure to
commence works — Equitable remedy
— Whether inequitable to make order
given breach of contract — Absence of
prejudice — Igote Ltd v Badsey Ltd [2001]
4 IR 511; Analog Devices v Zurich Insurance
[2005] 1 IR 274; WW Gear Construction id
v McGee Group 1td [2010] EWHC 1460;
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Kramer v Arnold [1997] 3 IR 43; BNY Trust
Co (Ireland) Ltd v Treasury Holdings [2007]
IEHC 271, (Unrep, Clatke J, 5/7/2007);
Antaios Compania Naviera SA v Salen
Rederiena AB [1985] AC 191; Chartbrook
v Persimmon Homes 1.td [2009] 1 AC 1101;
Danske Bank v Coyne [2011] IEHC 234,
(Untep, Chatleton |, 25/5/2011); Bank
of Scotland Ple v Fergus [2012] IEHC 131,
(Unrep, Finlay Geoghegan J, 30/3/2012);
Marlan Homes Litd v Walsh [2012] IESC 23,
(Untep, SC, 30/3/2012) Charter Reinsurance
v Fagan [1997] AC 313; Kelly v Simpson
[2008] IEHC 374, (Unrep, Charleton J,
1/12/2008); Roberts v O’Neill [1983] IR
47 and Dyster v Randall & Sons [1926] Ch
932 considered — Finding that no basis
for construction asserted by plaintiffs
(2011/6205P — Laffoy | — 15/12/2012)
[2012] IEHC 482

Point Viillage Development 1.td v Dunnes
Stores

Termination

Partial termination — Validity of
termination — Limitation of damages
clause — Interpretation — Meaning of
“gross negligence” — Meaning of “wilful
act” — Deliberate act — Ambiguity — Contra
proferentem rule — Whether entitled to
terminate agreement — Whether limitation
clause applied — Whether guilty of gross
negligence — Whether wilful amounted to
no more than deliberate — Analog Devices
BV v Zurich Insurance Co [2005] IESC 12,
[2005] 1 IR 274, Brady v Irish National
Insurance Co Ltd [1986] IR 698, Rohan
Construction v ICI [1988] ILRM 373 and
Investors Compensation Scheme 1td v West
Bromich Building Society [1998] 1 WLR 896
followed; Lac Minerals 1.td v Chevron Mineral
Corporation of Ireland [1995] 1 ILRM 161
considered — Rules of the Superior Courts
1986 (SI 15/1986), O 58, tr 7 and 10
— Defendant’s appeal allowed (389/2011
—SC -14/11/2012) [2012] IESC 55
ICDL GCC Foundation v ECDL Foundation
Lid

COURTS

Jurisdiction

Suspended sentences — Suspended
sentence imposed by appellate court
—Breach of terms of suspended sentence
— Application to revoke suspended
sentence — Appropriate court to hear
revocation application — Right of appeal
against revocation — Whether revocation
application should be made to Circuit
Court or Court of Criminal Appeal —
Whether right of appeal against revocation
affected interpretation of statute — Pegple
(Attorney General) v Grimes [1955] IR 315
distinguished — Criminal Justice Act
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1993 (No 06), s 2 — Criminal Procedure
Act 1993 (No 40), s 3 — Criminal Justice
Act 2006 (No 26), s 99 — Orders granted
(2006/202CJA — CCA- 19/10/2011)
[2011] IECCA 66

People (DPP) v Foley

Article

Dillon, Mark

Amann, Philipp

Virtual reality

2013 (May) Law Society Gazette 38

CRIMINAL LAW
Delay

Criminal trial — Trial for forgery — Previous
refusal of prohibition — Further delay
subsequent to refusal — Unavailability
of designated judge — Prosecutorial
delay — Whether added obligation to
ensure expeditious trial devolved on
prosecution following first judicial review
— Blameworthy delay — Whether effective
remedy available to applicant — Failure
to apply for new judge — Unexplained
delay — Absence of actual prejudice
— Whether delay led to presumption
of prejudice — Balance between public
interest in prosecution of crime and right
to expeditious trial — Systemic delay —
Onus on applicant to demonstrate that fair
trial improbable — Impact of proceedings
before ECHR — Distinction between right
to compensation for failure to provided
an expeditious trial and grounds for order
for prohibition — McFarlane v Director of
Public Prosecutions [2008] 4 IR 117; PM v
Malone [2002] 2 IR 560; PM v Director of
Public Prosecutions [2006] IESC 22, [20006]
3 IR 172; Barker v Wingo (1972) 407 US
514; McFarlane v Ireland [2010] ECHR
1272; Barry v Director of Public Prosecutions
[2003] IESC 63; TH v Director of Public
Prosecutions [2006] 3 IR 520; Kostovski v
Netherlands (1989) 12 EHRR 434; Doorsen
v Netherlands (1996) 22 EHRR 330 and
Kennedy v Director of Public Prosecutions
[2012] IESC 34, (Untep, SC, 7/6/2012)
considered — Appeal dismissed (38/2011
—SC-26/10/2012) [2012] IESC 54

Enright v Director of Public Prosecutions

Road traffic offence

Drunk driving — Specified person — Proof
— Lesser included offence — Whether
essential proof that defendant was or was
not a specified person — DPP v Kemmy
[1980] IR 160 considered — Road Traffic
Act 1961 (No 24), ss 49, 50, 53(4) and
82 — Courts (Supplemental Provisions)
Act 1961 (No 39), s 52 — Criminal Justice
(Theft and Fraud Offences) Act 2001 (No
50), s 55 — Taxi Regulation Act 2003 (No
25), s 34 —Road Traffic Act 2010 (No 25),

ss. 3(1), 4, 4(4)(a), 4(4)(b), 5 and 8A — Road
Traffic No. 2) Act 2011 (No 28), s 9(a)
— Question posed answered (2012/1515SS
— Chatleton ] - 10/12/2012) 2012 IEHC
540

DPP (O’Neill) v Kelly

Sentence

Social welfare fraud — False passport
— Totality principle — Nature of offence
— Offences involving public revenue
— Custodial sentence — People (DPP) v
Barnes [2006] IECCA 165, [2007] 3 IR
130 considered — Passports Act 2008 (No
4), s 20(1)(b) — Criminal Justice (Theft
and Fraud Offences) Act 2001 (No 50),
s 4 — Sentence reduced (2011/178CCA
— CCA -27/2/2012) [2012] IECCA 60
People (DPP) v Murray

Library Acquisition

Pinto, Amanda

Evans, Martin

Corporate criminal liability

3rd ed

London : Sweet & Maxwell, 2013
M505.7

Articles
Kennedy, Conor
Tuite, Michael

A pungent problem
2013 (May) Law Society Gazette 22

Clarke, Desmond M
Assisted suicide after Fleming
2013 (31) (11) Trish law times 160

Act

Criminal Justice Act 2013
Act No. 19 of 2013
Signed on 12" June 2013

EMPLOYMENT LAW

Contract

Construction of contract — Termination —
Wrongful dismissal — Probationary period
— Termination notice period — Quantum of
damages for wrongful dismissal — Whether
plaintiff still in probationary period when
employment terminated — Whether
notice of termination in accordance with
contractual notice period — Igote Ltd v Badsey
L#d [2001] 4 IR 511 and Kramer v Arnold
[1997] 3 IR 43 followed — Redundancy
Payments Act 1967 (No. 21) — Unfair
Dismissals Act 1977 (No 10), s 6(4)(c)
— Relief granted (2012/1504P — Laffoy ]
—31/1/2013) [2013] IEHC 41

Treacy v Irish Packaging Recycling 1.td

Pensions

Reasonable cause of action — Not proper
pleadings — Breach of trust against trustees
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of pension — Refusal of application for
eatly retirement benefit on ill health
grounds — Entitlement of members to
benefit — Employee protection under
insolvency — Obligation of trustees
regarding adequate funding — Obligation
of employers — Role of ombudsman
— Applications refused — Irish Pensions
Trust v First National Bank of Chicago
(Untep, Murphy J, 15/2/1989); Murray v
Trustees of the Irish Airlines [2007] 2 ILRM
196; Thrasyvoulon v Secretary of State for
Environment [1990] 2 AC 273; Ashbourne
Holdings Ltd v An Bord Pleanala [2003]
IESC 18, (Untep, SC, 10/3/2003); Ulster
Bank Investment Funds 1id v Financial Services
Ombudsman [2006] IEHC 323, (Unrep
Finnegan P, 1/11/2006); O 'Grady v Warden
12 ILTR 150; Moroney v Gunst 1 IR 554 and
McGee v O’Relly [1996] 2 IR 229 considered
— Rules of the Superior Courts 1986 (SI
15/1986), O 19, r 28 — Pensions Act
1990 (No 25), s 42 — Applications refused
(2011/1864P— Mutphy | — 7/11/2012)
[2012] IEHC 513

Ryan v South Eastern Cattle Breeders Society
Lz

Redundancy

Injury in service of employer — Certified
unfitness to work — Labour Relations
Commission proposal for closure of
employer — Terms of agreement to
be applied to persons certified as fit
to return to work — Certification of
appellant rejected and employment
status maintained by company — Medical
evidence — Role of tribunal — Role of
court on review — Findings of fact
fully considered by tribunal — Whether
identifiable etror of law — National
University of Ireland v Abern [2005] IESC
40, [2005] 2 ILRM 437; Henry Denny and
Sons (Ireland) 1td v Minister for Social Welfare
[1998] 1 IR 539; Mulcahy v Waterford 1 eader
Partnership 1td [2002] ELR 12; Thompson v
Tesco Ireland 1.td [2003] ELR 21; Wilton v
Steel Company of Ireland 1.td [1999] ELR 1,
O’Leary v Minister for Transport [1998] 1 IR
558; Irish Shipping v Adams (Untrep, Murphy
J, 30/1/1987) and Minister for Finance v
MeArdle [2007] IEHC 98, (Unrep, Laffoy
1,22/3/2007) considered — Claim refused
(2011/7958P— Mutphy J — 7/11/2012)
[2012] IEHC 514

Horan v CWS-Boco Ireland 1td

Remuneration

Bonus — Contract of employment—Terms
of bonus — Cash bonus — Deferred stock
plan — Deferred cash bonus awarded in lieu
of allocating shares — Whether breach of
contract tin imposing deferred cash bonus
scheme — Payment withheld as plaintiffs
no longer in employment — Whether
contractual provision in restraint of
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trade — Discretionary bonus — Discretion
to be exercised reasonably — Whether
new scheme fair and reasonable and in
interests of employees — Jobn Orr Lid v
Orr [1987] ILRM 702; Finnegan v | & E
Dayy [2007] ELR 234 and Clarke v Nomura
International [2000] IRLR 766 considered
— Claims dismissed (2009/1509S &
1510S — Hedigan J — 18/1/2012) [2012]
IEHC10

Lichters v DEPEA Bank Ple

Library Acquisition
School of Law Trinity College
Doyle, Michael

McCague, Sarah

Beecher, Cian

Cox, Neville

Ryan, Des

Mettler, Elaine

Employment law update (in association
with Arthur Cox)

Dublin : Trinity College, 2013
N192.C5

Articles

Vahey, Antoinette

Compulsory retirement — an Irish
perspective

2013 (2) Irish employment law journal
52

O’Brien, Zeldine Niamh

Parallel proceedings in employment law
2013 (2) Irish employment law journal
40

Bruton, Claire

O’Mahoney, Sarah

Religious discrimination and expression
of religion: manifestation of

religious beliefs in the workplace

2013 (2) Irish employment law journal
46

ENERGY

Statutory Instruments

Electricity regulation act 1999 (petroleum
safety) levy order 2013
SI136/2013

Energy (miscellaneous provisions) act
20006 (section 28(4)) regulations 2013
SI 155/2013

EQUALITY

Library Acquisition

Monaghan, Karon

Monaghan on equality law

2nd ed

Oxford : Oxford University Press, 2013
M208

EUROPEAN UNION

Reference to European Court of
Justice

Withdrawal of reference — Jurisdiction
to withdraw — Reference moot —
Brussels Regulation — Conflict of laws
— Proceedings before Cypriot courts
— Reference of questions regarding
jurisdiction to European Court of Justice —
Cypriot proceedings struck out — Whether
clear and manifest that reference no
longer serving useful purpose — Whether
appropriate to withdraw reference —
Brussels Regulation, art 28 — Reference
withdrawn (2011/5843P — Clarke ]
—22/11/2012) [2012] IEHC 596

Irish Bank Resolution Corporation Ltd v

Quinn

Library Acquisition

Craig, Paul

The Lisbon Treaty: law, politics, and treaty
reform

Revised ed 2013

Oxford : Oxford University Press, 2013
W4

Statutory Instruments

European Communities (amendment) act
2012 (commencement) order 2013
SI 143/2013

European Communities (cosmetic
products) (amendment) (no. 2) regulations
2013

(DIR/76-768 [DIR/1976-768], DIR /2012-
21)

SI168/2013

European Communities (cosmetic
products) (amendment) regulations 2013
(DIR/76-768 [DIR/1976-768], DIR /2012-
12)

SI161/2013

EVIDENCE
Appeal

Additional evidence — Admission of new
evidence — Motion seeking order for
examination of solicitor — Extension of
time to file books of appeal — Whether
documentation amounted to new evidence
— Whether suppression of evidence would
be unjust — Applicable legal principles
— Whether evidence in existence at
time of trial and not obtainable with
reasonable diligence — Whether evidence
would probably have important influence
on result of case — Whether evidence
apparently credible — Whether documents
irrelevant to appeal — Murphy v Minister
Jfor Defence [1991] 2 IR 161; Fitzgerald v
Kenny [1994] 2 ILRM 8; Lynagh v Mackin
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[1970] IR 180; Ladd v Marshall [1954]
1 WLR 1489; Smyth v Tunney [1996] 1
ILRM 219; Re Greendale Developments Litd
(No 2) [1998] 1 IR 8; Allied Irish Coal
Supplies Ltd v Powell Duffryn International
Fuels 1.4 [1998] 2 IR 519; McGrath v Irish
Ispat Ltd [2006] 3 IR 261; Emerald Meats
Ltd v Minister for Agriculture [2012] IESC
48, (Unrep, SC, 30/7/2012); Braddock v
Tillotson’s Newspapers Ltd [1950] 1 KB 47,
Meek v Fleming [1961] 2 QB 366 considered
— Rules of the Superior Courts 1986 (SI
15/1986), O 58, r 8 — Reliefs refused,;
extension of time for books of appeal
granted (85/2012— SC — 15/11/2012)
[2012] IESC 56

McMullen v Giles | Kennedy

EXTRADITION LAW

European Arrest Warrant

Appeal — Refusal of surrender — Point
of law of exceptional public importance
— Guilt agreed in advance of hearing
— Convicted and sentenced in absence
without proper notification — Whether
trial and conviction where guilt and
sentence agreed to in advance — Absence
of proper notification — Absence of
undertaking that retrial available — Whether
judicial adjudication that respondent
ought be convicted — Possibility of
refusal to convict — Issues tried by court
— Construction of section — Framework
Decision — Goodpan International v Hamilton
[1992] 2 IR 542; The Pegple v O°Shea [1982]
IR 384; Minister for Justice, Equality and Iaw
Reform v Ciechanowicz [2011] IEHC 100,
(Unrep, Edwards J, 8/3/2011); Minister for
Justice, Equality and Law Reform v Zachweija
[2011] IEHC 513, (Untep, Edwards J,
23/11/2011); Criminal Proceedings against
Pupino (Case C-105/103) and Minister for
Justice, Equality and Law Reform v Bailey
[2012] IESC 16, (Untep, SC, 1/3/2012)
considered — Minister for Justice, Equality
and Law Reform v McCagne [2010] IR 456
distinguished — Council Framework
Decision on the European Arrest Warrant
and the Surrender Procedures between
Member States (2002/584/JHA), art 26
—European Arrest Warrant Act 2003 (No
45), s 45 — Finding that section applied
where ‘plea bargaining’ existed and appeal
dismissed (135/12 — SC — 6/12/2012)
[2012] IESC 61

Minister for Justice and Equality v Tokarski

European Arrest Warrant

Correspondence — Alleged double jeopardy
— Age of offence — Strong personal and
family ties in jurisdiction — Whether
surrender would violate Constitution
and Convention — Previous warrants
— Rules on pleading points of objection
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— Possibility of subsequent attempts to
extradite — Absence of substantive ruling
in favour of respondent — Absence of
oppression — Proportionality — Whether
exceptional circumstances justifying non-
surrender — Family not based on marriage
— Right to liberty — Abrogation of right
in accordance with law — Kwok Ming Wan
v Conrey [1998] 3 IR 527; O’Kegffe v O Toole
[2008] IR 227; Minister for Justice, Equality
and Law Reform v Tobin [2012] IESC 37,
(Untep, SC, 19/6/2012); Henderson v
Henderson (1843) 3 Hare 100;.4.A4 v Medical
Council [2003] 4 IR 302; Johnson v Gore Wood
and Company [2002] 2 AC 1; Woodhouse v
Cosignia PLC [2002] 1 WLR 2258; Gairy
v Attorney General of Granada [2002] 1
AC 167; Re Vantive Holdings [2009] 2 IR
118; Re Greendale Developments 1.td [2000]
2 IR 514; Hamburg Public Prosecutors Office
v Altun [2011] EWHC 397; State (Quinn)
v Ryan [1965] IR 70; State (O’Callaghan)
v hUadbaigh [1977] IR 42; Bolger v O Toole
(Untep, SC, 2/12/2002); Minister for Justice,
Eguality and Law Reform v O Falliin [2010]
IESC 37, (Untep, SC, 19/5/2010); Minister
Sor Justice, Equality and Law Reforn v Koncis
[2011] IESC (Untep, SC, 29/7/2011);
Re Article 26 and the Offences Against the
State (Amendment) Bill 1940 [1940] IR
470; Minister for Justice, Equality and Law
Reform v Bednarezyk [2011] IEHC 137,
(Unrep, Edwards J, 5/4/2011) and
Minister for Justice, Equality and Law Reform
v Machaczka [2012] IEHC 434, (Unrep,
Edwards J, 12/10/2012) considered
— Rules of the Superior Courts 1986 (SI
15/1986), O 98, + 5 — European Arrest
Warrant Act 2003 (No 45) — Surrender
ordered (2012/133EXT — Edwards ]
—22/11/2012) [2012] IEHC 508
Minister for Justice and Equality v Staniak

European Arrest Warrant

Gravity of offence — Possession of very
small quantity of marijuana — Conduct
of de minimus nature — Whether unjust
and disproportionate interference with
constitutional and convention rights
— Second warrant — Possibility of issuing
second warrant — Issue of proportionality
— Obligation on issuing authority to
conduct proportionality check prior to
issuing second warrant — Principles of
mutual trust and confidence between
member states — Judicial cooperation and
mutual recognition of judicial actions
— Presumption that issuing authority acted
in good faith — Separate entitlement of
executing judicial authority to consider
issue of proportionality — Whether
execution of warrant proportionate —
Minimum gravity requirement — Inherent
unlikelihood of custodial sentence —
Absence of notification prior to issuing of
second warrant — Absence of opportunity

to return voluntarily — Stress and anxiety
— Minister for Justice, Equality and Iaw Reform
v Ostrowski [2010] IEHC 200, (Unrep,
Peart |, 19/3/2000); Minister for Justice,
Eguality and Law Reform v O Falliin [2010]
IESC 37, (Untep, SC, 19/5/2010); Minister
Sor Justice, Equality and Law Reform v Koncis
[2011] IESC (Untep, SC,29/7/2011); ES »
Judges of Cork Circuit Court [2008] IESC 37,
(Untep, SC, 10/6/2008); Minister for Justice,
Eguality and Law Reform v Gorman [2010]
IEHC 210, [2010] 3 IR 583; Assange v
Swedish Prosecution Authority [2011] EWHC
2849; General Prosecution Service v C (1 Ausl
(24) 246.09); Minister for Justice, Equality and
Law Reform v Bednarezyk [2011] IEHC 137,
(Untep, Edwards ], 5/4/2011); Minister
for Justice, Equality and Law Reform v Zigelis
[2012] IEHC 12, (Unrep, Edwards J,
17/1/2012); Norris v Government of United
States of America (No 2) [2010] AC 487,
R(HH) v Deputy Prosecutor of 1talian Republic
[2011) EWHC 1145; Minister for Justice,
Eguality and Law Reform v DL.[2011] IEHC
248, (Untep, Edwards J, 22/6/2011)
considered — European Arrest Warrant
Act2003 (No 45), s 37 — Surrender refused
(2012/161EXT — Edwatds ] —8/2/2012)
[2012] IEHC 57
Minister for Justice and Equality v Ostrowstki

European Arrest Warrant

Surrender for serving of sentence —
Consent to surrender — Postponing of
surrender to allow serving of domestic
sentence — Credit for period of detention
arising from execution of warrant —
Second arrest warrant — View of issuing
judicial authority that time spent in Irish
prison did not arise from execution of
warrant — Matter for issuing member
state to interpret and give effect to article
relating to periods of credit — Absolute
entitlement of issuing State to insist
on surrender order being carried into
effect — Council Framework Decision
on the European Arrest Warrant and
the Surrender Procedures between
Member States (2002/584/JHA), art 26
— BEuropean Arrest Warrant Act 2003
(No 45) — Approval of surrender date to
await conclusion of proceedings regarding
second warrant (2008/217EXT — Edwards
J—=17/1/2012) [2012] IEHC 12

Minister for Justice and Equality v Zigelis

FAMILY LAW
Child abduction

Habitual residence — Wrongful removal
of child — Wishes of child — Degree
of maturity of child — Absence of
custody and access orders — Report
of psychologist directed by court —
Circumstances in which child was living in
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England — Circumstances in which child
came to remain in Ireland —Whether child
capable of forming own views —Whether
case with exceptions permitting judicial
authority to exercise discretion to refuse
return of child — Whether grave risk return
would place child in intolerable situation
— Balancing of aims and objectives of
convention with objections to return —
Whether exceptional case —A4S » CS [2010]
IEHC 370, (Unrep, Clark J, 29/9/2010);
CA v CA [2009] IEHC 460, [2010] 2 IR
162; In Re M (Abduction: Rights of Custody)
[2007] UKHL 55, [2008] 1 AC 1288; TMM
v MD (Child Abduction: Article 13) [2000]
1 IR 149 and § » 5 [1992] 2 FLR 492
considered — Convention on Civil Aspects
of International Child Abduction 1980, art
13 — Order refused (2011/15HLC— Peart
J—-12/1/2012) [2012] IEHC 16

GrR

Practice and procedure

Child abduction — Settlement — Interview
of children — Whether children to be
interviewed by clinical psychologist
— Issues to be addressed — PL v EC (child
abduction) [2008] IESC 19, [2009] 1 IR 1
considered — Council Regulation (EC)
2201/2003, art 11 — Hague Convention
on the Civil Aspect of International Child
Abduction — Orders and directions made
(2010/39HLC - Finlay Geoghegan ]
—13/6/2012) [2012] IEHC 238

M) » R(R)

Library Acquisition

Trimmings, Katarina

Beaumont, Paul

International surrogacy arrangements:
legal regulation at the international level
Oxford : Hart Publishing, 2013

N172.85

Article

McCormack, John
From a land down under
2013 (June) Law Society Gazette 36

FINANCE

Library Acquisition

Bradley, Marie

Cuddigan, John

Fennell, David

Mitchell, Frank

Herlihy, Denis

FINAK — Finance act 2013 explained
Dublin : Irish Taxation Institute, 2013
M331.C5

Statutory Instrument

Finance act 2013 (section 48)
(commencement) order 2013

S1193/2013
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FINANCIAL SERVICES

Article

Murphy, Trevor

A review of the jurisdiction and procedure
of the Financial Services

Ombudsman and recent trends

2013 (20) 5 Commercial law practitioner
102

FOOD

Statutory Instruments

European Communities (official controls
on the import of food of non-animal
origin) (amendment) (no. 2) regulations
2013

(REG/91-2013, REG/669-2009)

SI 178/2013

European Union (special conditions
governing the import of certain food
from certain third countries due to
contamination risk) regulations 2013
REG/91-2013)

S1176/2013

European Union (special conditions
governing the import of certain
foodstuffs from certain third countries
due to contamination risk by aflatoxins)
(amendment) regulations 2013
SI177/2013

GOVERNMENT

Statutory Instrument

Oireachtas (allowances and facilities)
(amendment) regulations 2013
SI 149/2013

HEALTH

Acts

Public Health (Tobacco) (Amendment)
Act 2013

Act No. 17 of 2013

Signed on 4™ June 2013

Health (Pricing and Supply of Medical
Goods) Act 2013

Act No. 14 of 2013

Signed on 28™ May 2013

Statutory Instruments

Irish Medicines Board (fees) regulations
2013

(DIR/2011-62)

SI165/2013

Medicinal products (control of
manufacture) (amendment) regulations

2013

(DIR/2011-62, DIR/2001-83)
SI 163/2013

Medicinal products (control of placing
on the market) (amendment) regulations
2013

(DIR/2011-62, DIR/2001-83, DIR2010-
84)

S1162/2013

Medicinal products (control of wholesale
distribution) (amendment) regulations
2013

(DIR/2011-62, DIR/2001-83)

SI 164/2013

HOUSING

Social housing

Local authority housing — Applicant in
receipt of social housing from another
local authority — Applicant applying to
respondent for social housing — Respondent
refusing to consider application — Whether
applicant entitled to apply to respondent
when already in receipt of social housing
— Social Housing Assessment Regulations
2011 (SI 84/2011), regs 14 and 22
— Interpretation Act 2005 (No 23), s 5
— Housing (Miscellaneous Provisions) Act
2009 (No 22), ss 19 and 20 — Certiorar:
granted, matter remitted to respondent
(2012/62JR — Hogan J — 31/7/2012)
[2012] IEHC 344

Kinsella v Diin Laogghaire Rathdown County
Conncil

HUMAN RIGHTS

Library Acquisition

Reid, Karen

A practitioner’s guide to the European
convention on human rights

4th ed

London : Sweet & Maxwell, 2011

C200

IMMIGRATION

Arrest and detention

Lawfulness — Asylum seeker — Threat to
public order — Principle of noscitur a sociis
— Statutory interpretation — Whether arrest
and detention lawful — Arra v Governor of
Cloverhill Prison [2005] IEHC 12, (Unrep,
Ryan J, 26/1/2005) approved; The lllegal
Immigrants (Trafficking) Bill, 1999 [2000]
2 IR 360 and King v The Attorney General
[1981] IR 233 applied — Refugee Act 1996
(No 17), ss 9 and 10 — Immigration Act
1999 (No 22), s 5 — Immigration Act 2004
(No 1), s 4 — Constitution of Ireland 1937,
Article 40.4 — Treaty on the Functioning
of the European Union, article. 45
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—Release directed (2012/2227SS — Hogan
J—28/11/2012) [2012] IEHC 493
Li v Governor of Cloverhill Prison

Asylum

Judicial review — Leave — Decision
of commissioner — Nigerian national
— Negative credibility findings — Whether
right to fair procedures infringed —
Whether failure to put to applicant
that work reason for arrival — Duty to
cooperate — Opportunity to explain given
— Whether failure to inform applicant
that details of incident relied upon could
not be found — Failure to put question of
internet searches to applicant — Option of
internal relocation — Whether applicant
should be required to appeal — Whether
error of commissioner went to jurisdiction
— Technical error — Garvey v Ireland [1981]
IR 75; LOJ v Refugee Appeals Tribunal [2011]
TEHC 493, (Untep, Hogan J,16/12/2011);
O v Refugee Appeals Tribunal [2009] IEHC
607, (Untep, Cooke J, 9/12/2009); E »
Refugee Appeals Tribunal [2010] IEHC 133,
(Unrep, Cooke J, 25/2/2010); Tomlinson
v Criminal Injuries Compensation Tribunal
[2005] ILRM 394; O’Donnell v Tipperary
(South Riding) County Counci/ [2005] 2 IR
483; BNN v Minister for Justice, Equality and
Law Reform [2008] IEHC 308, [2009] 1 IR
719; Stefan v Minister for Justice [2001] 4 IR
203 and Anisminic Ltd v Foreign Compensation
Commission [1969] 2 AC 147 considered
— Refugee Act 1996 (No 17), s 13(10)
— Leave refused (2008/1301JR — Hogan
J—-11/1/2012) [2012] IEHC 3

C (E) v Refugee Appeals Tribunal

Asylum

Judicial review — Leave — Decisions
of tribunal — National of Somalia —
Applications of mother and child —
Extensive findings of lack of credibility
— Negative recommendation — Country
of origin information — Dysfunctional
and failed state — Alleged past persecution
— Affirmation of recommendation based
exclusively on lack of personal credibility
— Absence of prospective assessment
— Delay between oral hearing and report
— Whether decision unreasonable or
irrational — Whether substantial reason
for questioning whether negative
recommendations adequately based upon
full examination of application — Factor
of returning to Somalia with child born to
another man — A (MAM) v Refugee Appeals
Tribunal [2011] IEHC 147, (Untep, Cooke
J, 8/4/2011); Messaondi v Refugee Appeals
Tribunal [2004] IEHC 156, (Unrep, Finlay
Geoghegan J, 29/7/2004) and FKS »
Refugee Appeals Tribunal [2009] IEHC 474,
(Untep, Dunne J, 30/10/2009) considered
— Refugee Act 1996 (No 17),ss 11 and 13
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— Leave granted (2008/1180JR — Cooke |
—12/1/2012) [2012] IEHC 4
C (OF) v Refugee Appeals Tribunal

Asylum

Judicial review — Leave — Decision of
tribunal — Iraqi national — Allegation that
father high ranking member of collapsed
regime — Absence of negative credibility
findings — Finding that insufficient
evidence supplied to show that killings
of parents targeted — Critical country
of origin information — Failure to give
reasons for rejection of manifestly relevant
information — Whether substantial grounds
for contending decision unreasonable
in law — Failure to afford applicant
benefit of doubt — R v Minister for Justice,
Eguality and Law Reform [2009] IEHC 353,
(Unrep, Cooke J, 24/7/2009) considered
— Leave granted (2008/1063]JR — Hogan
J—11/1/2012) [2012] IEHC 5

O (BA) v Refugee Appeals Tribunal

Asylum

Judicial review — Leave — Tribunal —
Afg