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Medico-Legal
Society Conference

The Medico-Legal Society of Ireland is celebrating its 50th
Anniversary with a conference on the 7th October, 2006 in
Dublin Castle. The conference will include sessions on Bio-
ethics and acquired Infections. The conference will be
opened by the Attorney General, Rory Brady SC and
speakers include Dr. Siobhain O'Sullivan, Bioethics Council,
Prof. Gerry White, Trinity College, Prof. Hilary Humphries,
Royal College of Surgeons in Ireland and Dr. Brian Farrell,
Coroner, Dublin.

To register for the conference, please contact Dr. Antonia
Lehane, 59, Main Street, Swords, Co. Dublin.
Tel; 01-8407430 or e-mail; antonialehane@eircom.net

The conference fee for Members is €60.00, Non-members
€120.00. Dinner €100.

Kings Inns Debating
team win John Smith
Memorial Mace

King's Inns students Barry Glynn and Mark Murphy won the coveted John
Smith Memorial Mace for 2006 in May at Cardiff Castle. Barry is a first
year diploma student at King's Inns and Mark is a student on the full time
professional degree course at King's Inns. The John Smith Memorial Mace
is the largest and oldest debating competition in Europe attracting over
one hundred and fifty participant teams. King's Inns has won the
competition once before, in 1986. The competition was formerly known as
the Observer Mace.

Calcutta Run

Congratulations to Annette Kealy BL, who was the first woman to cross the
line in the Calcutta Run this year.

Distillery Extension

Pictured at the opening of the new extension and the dedication of the Eamon Leahy Room and Peter Shanley Room are Marian Shanley, Taoiseach

Bertie Ahern T.D., Mary Hanafin T.D., Minister for Education and Hugh Mohan SC.
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The Haran Report on Legal Costs

Colm O'Dwyer BL

The report of the Legal Costs Working Group (known as the Haran Report)
was published at the end of 2005 against a backdrop of concerns about
the perceived high costs of litigation and lawyer fees. This report examines
the way in which legal costs are determined and assessed and makes a
number of recommendations which, in the view of the Group, would lead
to a reduction in the costs associated with civil litigation. The Minister for
Justice Equality and Law Reform has recently established a Legal Costs
Implementation Advisory Group which will prepare a report on the
implementation of the Haran recommendations by October, 2006, and it
now seems that very significant changes to the rules governing legal costs
could be introduced within the next year.

There seems to be very little awareness among barristers of the
recommendations. Yet their implementation could have profound effect
on the way we operate as a profession. The purpose of this article is to list,
and provide a brief comment upon, the recommendations which | think
would most affect barristers if implemented?.

The Recommendations

a) Guidelines for recoverable costs

The Group has recommended the establishment of a Legal Costs
Regulatory Body to formulate costs guidelines setting out the amounts
that barristers can normally expect to recover in respect of particular types
of proceedings, or steps within those proceedings, for each court
jurisdiction2. The Group emphasises that these would be prescribed
guidelines rather than a fixed scale for recoverable party and party costs
(the legal costs which may be recovered by one party to proceedings from
another party). However, in practice, | do not think that the guideline
system as proposed would be dissimilar to a fixed fee scale. The report cites
the system in New Zealand, which includes a fixed fee scale, as a model. It
also states that the onus would be on the party trying to claim more than
the fees prescribed to show why, in the circumstances of the particular
case, a higher amount than the guideline fee should be paid3 which
suggests that the so called 'guidelines’ would in fact be mandatory.

It is proposed that the actual guideline amount set for a particular task
such as drafting a Statement of Claim would be based on what the
members of the Legal Costs Regulatory Body deem reasonable with
reference primarily to the time that would generally be expended on that
task. The complexity of the particular type of proceedings and the court
jurisdiction would also be relevant considerations in formulating the
guideline amounts. For more complex types of proceedings, such as
perhaps a defamation action, it is suggested that there may be a band or
range of guideline amounts for particular tasks rather than a single
amount. It is stated in the strongest terms in the report that the level of
recoverable costs would not be directly proportionate to the value of the case.

The essential point about the guideline system is that the fees barristers
recover would at least appear to be linked directly to an estimation of the
work done and time expended. The expertise, experience, reputation or
ability of the barrister, or the shared risk taking involved in ‘'no foal no fee'
litigation, would not be a taken into account at all. Such an approach
seems to clash with the Groups concern that “it might not be realistic to
have a 'one price fits all' fee">. In reality, the service provided by the most
inexperienced and junior barrister simply cannot be equated with the
service provided by the most experienced and this raises serious issues
about the equality of arms in litigation. If the costs which a litigant can
recover in the event of winning a case are limited excessively and on the
basis of objective criteria such as time expended, he may be a disadvantage
to a more well resourced opponent who can afford to pay legal fees
greater than those set in the guidelines and attracts the best and most
experienced or expert barristers.

It should also be noted that the Competition Authority has expressed
disapproval of any system of fixed costs stating that “the setting of fees
by regulation is harmful to competition"®.

b) Paying Junior and Senior Counsel in accordance with work done
rather than grade or level

The Group recommends that the all encompassing brief fee be scrapped
and the barristers instead deconstruct the fee into a detailed set of charges
for the time actually spent and the work actually done at each stage of the
proceedings. The significance of this proposal would be that barristers,
whether they be Junior or Senior Counsel, would have to calculate charges
based primarily upon hours actually worked on the case. Such an approach
would surely end what the report calls the "unacceptable and unfair"’
practice of Junior Counsel charging two thirds of what the Senior Counsel
charges (the Bar Council has rejected that this is a set practice). The report
goes on to highlight that, under the proposed guideline system for
recoverable costs, a Junior could recover a higher fee than the Senior
where they have carried out more of the work involved in the case (for
example, where the case is settled and most of the work was front loaded
in drafting, opinions, motions, call-overs etc.) and that a Junior might be
employed for a full High Court action and recover the fee that a Senior
would traditionally command.

The question that then arises is whether the guidelines would allow for a
successful litigant to recover costs for both a Senior and a Junior Counsel
in all High Court cases. The general thrust of the report would suggest that
the answer in the majority of cases would be in the negative and costs will
only be recoverable for one or the other. This would naturally discourage
Junior Counsel from bringing Senior Counsel into a case and would again
raise questions about equality of arms in litigation.

The Bar Council has prepared and submitted a far more
detailed analysis of the recommendations to the
Implementation Group which is available from the Bar

Council Office or website: www.lawlibrary.ie

See the Report of the Legal Costs Working Group Section
522 (p 31)

See the Report of the Legal Costs Working Group Section
523 (p 31)

See of the Report of the Legal Costs Working Group
Section 5.23 (p 31)

See of the Report of the Legal Costs Working Group
Section 5.20 (p 31)
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There are many other concerns about the introduction of a costs system
for barristers where the costs payable are primarily calculated and
assessed on the basis of hours worked. Such a system, by its very nature,
must encourage inefficiency (inefficiency in time terms is rewarded with
higher remuneration) and discourage early resolution of matters.

¢) Changing the jurisdictional limits

The Group expresses the belief that many cases are unnecessarily heard in
the High Court because the upper jurisdictional limit for the Circuit Court
is so low but finds that the jurisdictional changes suggested in the Courts
and Court Officers Act, 2002, which provided for the Circuit Court
jurisdiction to be increased to €100,000 and the District Court's to be
increased to €20,000 would be "too much of a shock to the system" if
implemented overnight. The Group instead recommends that the personal
injury jurisdictions remain the same to see what happens with the PIAB
but that, for all other areas, the limits be progressively increased to take
account of inflation for the 15 years since 1991 when the current limits
were set8 (oy my estimation this would probably come out at about a 45%
- 50% increase) and then would be adjusted regularly to keep up with
inflation.

While this is a sensible recommendation, there are many, many cases that
fall into the €30,000 - €50,000 bracket that are now run in the High
Court and an adjustment upwards of the Circuit Court jurisdiction to, say,
€50000, would have quite a dramatic effect on legal fees because there
would be no allowance in the guidelines for Senior Counsel's fees to be
recovered in these cases.

d) Charging for court time

The Group recommends that the Courts Service should seek to recover
some or even all of the costs of court time (if the constitutional aspects of
such a move can be clarified)®. This would seem to clash with the
overriding objective of the Group which is to decrease the cost of civil
litigation. It is true that such a move might encourage people to settle
cases before going to court but this would only occur because the financial
risks of taking a case all the way to court would be far higher (which will
once again disproportionately affect the less well-off litigant).

On a practical (but lighter) note, if the Courts Service is to charge for the
judges' time, then surely there would have to be different rates for
different judges. Judge A would have to be cheaper than Judge B because
Judge A takes far longer to hear any given case. If the rates were the same
per hour of judicial time, could the plaintiff or defendant not refuse to take
Judge A on a 'value for money' basis? Is it suggested that the Courts
Service should bill by the second for the Common Law Motions List where
an application can be dealt with in less than a minute?

e) Not reserving pre-trial costs

It has been a problem for defendants in civil litigation that the costs of
motions that they have won (or motions that are struck out) often end up
being reserved. The plaintiff then wins the substantive case and can
recover all of the reserved costs despite the fact that they may have been
in default in respect of, for example, delivering a Statement of Claim. The
defendant may as well have lost the motion. The Group recommends that
costs of pre-trial motions not be reserved but should be awarded and

measured at the motion hearing and then be payable by set off against any
award of damages or costs which may be made in favour of the successful
plaintiff10,

The benefit for barristers of the costs of every motion being awarded is
that they might get paid for motions even if they appear for the losing side
in the case or if they were only appearing in the motion. If costs are
measured immediately after the application, there is also the chance that
the hard work that goes into fighting more complicated motions will be
properly rewarded.

f) Forcing parties to make full disclosure of financial information in
family law cases

It is interesting that the Group did not consider costs in family law cases
in any detail because, in my experience, this is the area that most people
who have been involved in litigation actually complain about - particularly
those who have been involved in High Court judicial separation or divorce
proceedings. The Group only recommends more stringent penalties be
introduced for failure to disclose assets and that immediately after the
breakdown of the marriage, each party should have the right to require the
other party to make full and complete disclosure of assets'.

Although party and party costs often don't apply in family law because
there is no ‘'winner', a change in billing practices away from the all
encompassing brief could have a real impact on costs' which often appear
to be calculated primarily upon the basis of the value of the marital assets.

g) Increasing Judicial Resources

The Group recommends that the Government should ensure that there are
enough judges to carry out the work of each bench. International
comparisons indicate that we should have twice the number of High Court
and Circuit Court judges we have.

This recommendation, if followed, would have a very significant and
positive impact on the practice of most barristers because it would be
possible to list less cases before each judge and there would be a good
chance that all cases listed on a given day would be reached. The current
situation where barristers are not paid anything for cases (quite often
against an arm of the State) that are not reached on any given day because
the State has failed to appoint enough judges to deal with the case load,
is entirely unfair.

h) Replacing the existing costs taxation system

The Group recommends that the legal costs taxation system be replaced by
an entirely new and more straightforward system of costs assessment
carried out by a Legal Costs Assessment Office within the Courts Service
rather than by the Taxing Masters' Office (or the County Registrars for the
Circuit Court). The general idea appears to be that the Legal Costs
Assessment Office will follow the Regulatory Body's costs guidelines.
Section 27 of the Courts and Court Officers Act, 1995, already permits the
Taxing Master to "examine the nature and extent of any work done” but
the Minister himself recently pointed out that this does not happen in
practice!2,

See the Report of the Legal Costs Working Group Section
541 (p 34)
See the Report of the Legal Costs Working Group Section
552 (p 36)
See the Report of the Legal Costs Working Group Section
8.37 (p 57)

5.44 (p 35)

T See the Report of the Legal Costs Working Group Section

12 See the Bar Review (February 2006) Article on an address
by the Minister to the TCD Historical Society.
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The Group does not indicate what the background of the staff of the
Assessment Office should be but states that the management of the office
should be under the management of staff of the Courts Service'3. If the
assessors are not lawyers, it is likely that the guidelines will be adhered to
in almost all cases. It is difficult to see how a non-lawyer could assess the
complexity of a given case where an application is made to recover more
than the guideline amount, which is one of the reasons why | believe that
the prescribed guidelines would not, in effect, be dissimilar to a fixed cost
scale.

The Group also recommends that parties should be encouraged to have
only those elements of costs under dispute assessed and that the charge
for the assessment be adjusted accordingly™®. In respect of the costs of an
assessment, or an appeal of the assessment, the Group recommends that
these be confined to recovery of the administration fees for the
assessment or the appeal.

Another proposed change is to allow the party liable to pay costs to make
a lodgement or tender in respect of the assessment, and in the event that
the amount of the lodgement or tender is not exceeded on assessment,
that the opposing party should be liable to pay the administration fees. The
aim of these changes is stated to be to make it easier and cheaper for
"those seeking to challenge excessive legal costs"™S. It is true that under
such a system, litigants would be able challenge any bill without the risk
of an award of significant costs against them but it is questionable
whether this is really desirable.

The Group also recommends the creation of the post of an Appeals
Adjudicator to conduct the appeals of costs assessments'®. The concern
about these types of positions (and, indeed, with the make up of the Legal
Costs Regulatory Body) is that individuals may be appointed on the basis
of their political affiliation rather than relevant expertise or experience.
However, the Group does at least specify that there should be an open
competition for the Appeals Adjudicators positions conducted by Public
Appointments Service. It also specifies that the competition should be
open to non-lawyers, which | assume is to assuage the persistent (and
unfair) criticism that the Taxing Masters are solicitors assessing bills of
costs from their peers and are therefore unlikely to want to cut them
down. In reality, it is hard to see how someone without legal experience
could do the job.

i) Legislative action to confine plaintiffs to recovering costs
appropriate to the court jurisdiction of the lodgement on
acceptance of that lodgement

The Group recommends legislative action to prevent the plaintiffs from
claiming High Court costs where a lodgement has been accepted, which
falls within a lower jurisdictional ambit. The Supreme Court decision in
Cronin v Astra Business Systems Limited [2004] 3 |.R. 476), which said that
a taxation which allowed the plaintiff to recover costs on a scale
appropriate to the higher jurisdiction in these circumstances was not
unjust, is found by the Group to discourage "efforts by defendants to bring
proceedings to a conclusion pre-trial"’” and to make lodgements
commercially unattractive for a defendant. However, the rationale behind
the Cronin decision (in both the High Court and Supreme Court) is entirely
sound. People accept lodgements for a variety of reasons, including fear of

going to court, and the true value of a case cannot in all cases be measured
by the amount of an accepted lodgement. Acceptance of a lodgement is
not the same as the court, after hearing all the evidence, finding that the
case is worth less then the court jurisdiction (a situation where the Section
17(1) of the Courts Act, 1981 provides that the plaintiff cannot recover the
higher court costs). Both objective and subjective considerations come into
play. The barrister that caused the claim to be issued in the higher court
may have been correct in their estimation of the value, but the plaintiff,
perhaps because he is in urgent need of money (as in the Cronin case),
decides to accept less then the true value. The barrister should not be
punished in these circumstances. Furthermore, if acceptance of
lodgements is to be encouraged, the plaintiff should be able to accept a
lodgement without the penalty of having to pay the difference between
the higher and lower court to his solicitor.

Jj) Tougher sanctions for delay

The Group recommends that the rules of court should contain a specific
Order (incorporating and expanding upon Order 33 Rule 11 of the Rules of
the Superior Courts) facilitating supervision by the court of the pace of
litigation and containing strong measures to sanction delay'8. It is also
suggested that, in order to limit the burden on judicial time of case
management, the rules could assign appropriate supervisory functions to
suitably qualified court officers. These ‘Mini-Masters' would be given the
power to make a limited category of orders of an interlocutory nature. In
practice, | think that this system could just create another level of
bureaucracy. The decisions of the court officials would undoubtedly be
appealed on a regular basis, particularly in higher value cases, which would
have the effect of creating more work for the courts.

The Group also recommends that a new Order be introduced to provide for
the making of ‘unless' orders in respect of directions given by the court
which would mean that the party that is in default would, without the
need for a further application to the court, suffer judgement or dismissal
of their claim or liability for costs'S. ‘Unless' orders are already used in
many High Court lists and are very effective. Clarifying when they can be
used and attempting to extend their use would seem to be a sensible and
positive proposal .

k) Provision for letters of offer of settlement to be considered before
the judge makes any award as to costs

The Group recommends that provision should be made, if necessary in
legislation, to give effect to a letter offering settlement on a "without
prejudice save as to costs” basis20. This would mean that the settlement
letter could be considered by the judge when deciding on costs. It is
suggested that the plaintiff could also make an offer to settle which would
have the same effect on the defendant's costs. This proposal would
obviously be most effective in cases where satisfaction other than by
means of monetary payment is involved in the settlement because, if
money is the only issue, there would no real difference between a tender
and a settlement letter. Areas where such a proposal could really work are
in proceedings brought under section 117 of the Succession Act, 1965 or
section 205 of the Companies Act, 1963. What would be very interesting
and innovative would be to introduce this type of proposal in defamation
cases, where the defamation is denied.

13 See the Report of the Legal Costs Working Group Section 16 See the Report of the Legal Costs Working Group Section 19 See the Report of the Legal Costs Working Group Section
7.16 (p 45) 7.37 (p 49) 8.34 (p 57)

14 See the Report of the Legal Costs Working Group Section 17" See the Report of the Legal Costs Working Group Section 20 See the Report of the Legal Costs Working Group Section
7.21 (p 47) 2.24 (p 14) 8.39 (p 57)

15 See the Report of the Legal Costs Working Group Section 18 See the Report of the Legal Costs Working Group Section
217 (p 13) 8.33 (p 57)

July 2006 - Page 109




BarReview

[) The provision of estimates of costs at any stage of proceedings

The Group recommends that the court be empowered by rule of court to
require the parties to produce to the court and exchange with each other
estimates of costs incurred at any stage of the proceedings, including the
pre-trial stage2!. There are also recommendations in the report that
solicitors reqularly update clients about the costs they will incur if they
move to the next stage of litigation. It is not clear whether barristers would
also have to provide this sort of information to the client . It is often very
difficult for a barrister to estimate what his costs will be in advance
because of the dynamic nature of litigation and it may be unfair if the
estimate was binding even if the trial went on for far longer than expected.
Itis a worry that if the client is relying on a more detailed Section 68 letter
(as is proposed in the report) which in turn is partially based on the
barrister's initial estimate of the costs of the case, that the barrister will be
criticised for providing an estimate which it is impossible for him to stand
over because of circumstances that are outside his control.

Conclusion

The purpose of this article is to explain what changes may be on the way
before they are actually upon us. It seems to me that barristers should
welcome many of the Haran recommendations, particularly those that
have the objective of making court systems more expeditious and efficient,
but that it would not be realistic or beneficial to try to introduce all of
them at once. There is no question that many people feel that access to the

courts is now prohibitively expensive and that this is the fault of greedy
lawyers but this does not mean that the whole civil litigation system has
to be comprehensively re-cast. For example, the way that legal costs are
calculated does need to changed to better reflect the work actually done
by the solicitor or barrister but a prescribed guideline system, which
operates in the same manner as a fixed cost scale, and which doesn't allow
for any proper consideration of the complexity of the case or the
knowledge and experience of the barrister involved will discourage
competition on fees between barristers and may have the effect of
abrogating the principle of indemnity for costs for the successful party.
This would certainly be to the detriment of the Irish legal system because,
in the absence of a proper Civil Legal Aid system, a person who wins an
action could end suffering a financial penalty in vindicating their rights.
This would also conflict with the Haran Group's own support for the
principle of costs following the event.

Finally, | think that it is important to note that the research on the legal
costs charged which underpins the Haran Report is based primarily upon
samples generated from data provided by the Taxing Master's Office in
1984 and 2003. Thus, the vast majority of cases included in the samples
were personal injury cases taken on a 'no foal, no fee' basis. This situation
has changed dramatically since 2003 with the introduction of the Personal
Injuries Assessment Board (PIAB) in 2004 and personal injury cases now
constitute a far smaller proportion of civil litigation. The question arises
whether the recommendations only really deal with a historical situation,
closing the gate after the horse has bolted. @

21 See the Report of the Legal Costs Working Group Section 8.41 (p57)

The Bar Council

cpe

Inga Ryan

Continuing Professional Development Manager

Continuing Professional
Development

We are delighted to receive so much positive feedback from members about our CPD programme. Thank you for supporting our events to date.
If any barrister has suggestions for the programme, please contact us as this will help us plan for next year. You may wish to either telephone
Inga Ryan at 01-8174614 or email irvan@lawlibraryie with your suggestions. We also plan to distribute brief surveys at conferences and seminars
being held this term to assist us in getting your feedback. These may be returned to Inga Ryan at the event, or you may leave them with reception.

Already, hundreds of barristers have returned their self certification CPD Record Cards to us. Completing and returning your card is very simple
and additional cards have been left at reception points. All you need do is complete your name, signature and the date on the card and return it
via the post room or leave it with a receptionist. Note that barristers in their first year of practice need not certify compliance.
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Eurofood IFSC Limited

Judicial Clarification of Insolvency Regulation 1346/2000

Glen Gibbons BL
Mark O'Riordan BL

Introduction

The European Court of Justice ("ECJ") was recently provided with an
opportunity to interpret and clarify a number of key principles of
Insolvency Regulation 1346/2000 including the concept of the “centre of
main interest" by virtue of the Irish Supreme Court's reference for a
preliminary ruling in Eurofood IFSC Limited". The purpose of this article is
to analyse this important judgment and discuss its implications.

Background

Following a serious financial crisis, Parmalat SpA (Parmalat), the Italian
food conglomerate, entered into extraordinary administration2 by an order
of a Parma Court in December 2003. The Italian authorities appointed
Signor Enrico Bondi as extraordinary administrator of the Parmalat group
of companies on the 24th December 2003.

One of the companies in the Parmalat group was Eurofood IFSC Limited
(Eurofood). This company was incorporated and registered in Ireland in
late 1997 as a wholly owned subsidiary of Parmalat. Eurofood provided
financing facilities to other companies in the Parmalat group. It was based
in Ireland with two Irish and two Italian directors. It paid Irish corporation
tax. All of its fifteen meetings were held (either wholly or partly) in Ireland.
As a result of the Parmalat fall-out, the company became "...hopelessly
insolvent"3  Bank of America (who ran the day to day business of
Eurofood) was owed in the region of $3.5 million and Metropolitan Life
Insurance Company, another creditor, was owed in the region of $122
million.  These two creditors represented up to 75% of Eurofood's
indebtedness.

On 27th January 2004, Bank of America presented a winding up petition
in respect of Eurofood. On that date, Lavan J. made an Order appointing
Pearse Farrell as provisional liquidator in respect of Eurofood.* Three days
later, Mr. Farrell informed Signor Bondi that he had been appointed by the
Irish High Court as provisional liquidator of Eurofood. At this stage there
was some confusion as to the relationship between the Irish and Italian
administrators.

In cases where a provisional liquidator is appointed,® the application is
normally made ex parte by a creditor. It is, in effect, a fire engine remedy

in cases where there is a serious risk that company assets will not be
available at the full petition hearing. Indeed section 229(1) of the
Companies Act, 1963 recognises that the nature of the provisional
liquidator is to take into his custody or under his control all the property
of the company. Itis at a subsequent presentation of the petition with all
relevant parties present that the provisional liquidator is, in essence,
transformed into an official liquidator with all the relevant powers that
result.

(a) Events of February 2004

On the 9th February 2004, the Italian Ministry for Productive Activities
appointed Signor Bondi as extraordinary administrator of Eurofood
(despite Mr. Farrell's prior appointment and Signor Bondi's knowledge of
such appointment). Signor Bondi then attempted to appoint three
directors of Eurofood and to remove an Irish director while there was a
valid and current Irish provisional liquidator in situ.

Following Signor Bondi's appointment as extraordinary administrator of
Eurofood, a declaration of insolvency was required from the Criminal and
Civil of Parma (the Parma Court). This hearing was scheduled for Tuesday,
17th February 2004 and Signor Bondi was expected to put “all parties
interested" on notice of the hearing. Signor Bondi notified Mr. Farrell after
the close of business on the Friday preceding the Tuesday hearing and
failed to inform the petitioner (Bank of America) or other creditors
(including Metropolitan Life Insurance Company) of the proposed hearing.
Consequently, vital parties to the hearing were excluded from it and not
heard.

(b) Proceedings Before the Parma Court

At the Parma Court on February 17th, Mr. Farrell, as Irish provisional
liquidator of Eurofood and a notified party to the hearing was not
furnished with a copy of the petition in advance despite repeated requests
for it. The hearing lasted about an hour and was apparently “...conducted
with a degree of informality"6 so much so that “...of the three judges on
the panel dealing with the matter only one was present for the entire
duration of the hearing."” It also appears that the hearing was held in
camera8

The Parma Court gave its decision on 20th February 2004 and made a
declaration that Eurofood was insolvent, but more importantly, that its

1 Re Eurofood IFSC Ltd [2004] 4 IR 370.

2 Jtalian extraordinary administration is a form of company
re-organisation with a relatively quick time-scale and
applies only to large companies (the company must have
at least 1,000 employees and its debt must exceed at
least €1 billion). The purpose behind this procedure is to
re-organise a company's finances and indebtedness in an

3
4

attempt to return it to financial health. The extraordinary
administrator's report is due 180 days after appointment.
Per Kelly J. op cit at 375 (paragraph 10).

As a provisional liquidator, the High Court set out Mr.
Farrell's powers as including the power to take possession
of all company property, to manage the company's 78).
affairs, to open a bank account in the name of the

company and to instruct a solicitor.

See section 226 of the Companies Act, 1963.

Op cit at 380 (paragraph 31).

Ibid.

See the comments of Fennelly J. op citat 415 (paragraph

® N o v,
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“centre of main interest” was in Italy and not Ireland. Thus the potential
conflict between Irish and Italian insolvency laws crystallised. The central
issue became which insolvency proceedings in respect of Eurofood ought
to take precedence: the Irish insolvency proceedings that commenced with
the appointment of a provisional liquidator on 27th January 2004 or the
Italian insolvency proceedings that were declared on 20th February 2004.

Key Aspects of Overview of Regulation 1346/2000

Regulation 1346/2000 is of principal importance in EU Insolvency law.?
One of the stated purposes for the Regulation is the prevention of forum
shopping;’0 others are stated in the twenty-second recital.”! Murphy J. in
Flightlease Ireland Limited v Companies Acts'? stated that the purpose of
the Regulation “...is to ensure that the creditors'3 of an insolvent company
domiciled within the Union are entitled to be treated equally in terms of
their participation in the distribution of assets of the insolvent company"14

The Regulation is divided into Chapter | (concerning general provisions);
Chapter Il (concerning recognition of insolvency proceedings); Chapter IlI
(concerning secondary insolvency proceedings); Chapter IV (concerning
the provision of information for creditors and lodgement of their claims)
and Chapter V (concerning transitional and final provisions).

(a) Chapter I: General Provisions

Article 1 provides that the Regulation shall apply to collective insolvency
proceedings that entail the partial or total divestment of a debtor and the
appointment of a liquidator. Conversely, the Regulation does not apply to
insolvency proceedings concerning insurance undertakings, credit
institutions, investment undertakings (that provide services involving the
holding of funds or securities for third parties), or to collective investment
undertakings. Annex C to the Regulation sets out the types of procedures
and in the case of Ireland it includes both provisional liquidators and
liquidators. Importantly, in the case of Italy, extraordinary administration
is not included in Annex C.

Article 2 of the Regulations sets out key definitions including liquidator,'®
court’ and the ‘time of the opening of proceedings.!” Article 3 states
quite clearly that the the courts of the Member State within the territory
of which the centre of a debtor's main interests is situated shall have
jurisdiction to open insolvency proceedings.'8 Article 3(1) also creates a
“registered office presumption” by stating that "in the case of a company
or legal person, the place of the registered office shall be presumed to be

the centre of its main interests in the absence of proof to the contrary.”

The “centre of main intersts” criterion does not prohibit other Member
States from opening insolvency proceedings. Where a debtor possesses an
establishment within that other jurisdiction, the pertinent court may also
open insolvency proceedings but crucially those proceedings will be
limited to the assets of the debtor situated in that jurisdiction.’® These
proceedings are classified as "secondary proceedings” when initiated after
the proceedings under Article 3(1) and must be winding up proceedings.20

Once the principal jurisdiction is established under Article 3(1), save where
explicitly excluded by the Regulation, the pertinent law will be of that
jurisdiction fe. if a debtor's main interests is situated in Ireland, then Irish
law in the main will apply. Consequently, the law of that Member State
determines the conditions for the opening of insolvency such as
determining, for example, the respective powers of the debtor and the
liquidator and the rules governing the lodging, verification and admission
of claims.2! The jurisdictional breath of Article 4(1) is weakened
considerably though by a number of subsequent exclusionary Articles.22

(b) Chapter II: Recognition of Insolvency Proceedings

Article 16 of the Regulation states quite clearly that any judgment opening
insolvency proceedings by a court of a Member State that has jurisdiction
pursuant to Article 3 shall be recognised in all the other Member States
from the time that it becomes effective in the State of the opening of
proceedings.23

The effect of the opening of proceedings produces the same effects in any
other Member State as under the law of the opening Member State
without the necessity of any further formalities (unless specifically stated
otherwise under the Regulation or where there are secondary
proceedings)24.

The powers of a liquidator in main and secondary proceedings are
delineated in Article 18. Article 20 of the Regulation provides that a
creditor who after the opening of the main proceedings obtains by any
means, in particular through enforcement, total or partial satisfaction of
his claim on the assets belonging to the debtor situated within the
territory of another Member State shall return such to the liquidator.2®
Publication of the judgment opening insolvency proceedings is dealt with
under Article 21 and Article 22 allows for the registration of this judgment
in a land, trade or other public register kept by other Member States.26

debtor has been

See also European Communities (Corporate Insolvency)
Regulations 2002 (S.I. 333/2002).

. listed in Annex C"
10 see 4th recital. I ‘ .

divested or to
administration of his affairs. Those persons and bodies are

claims againts the claims of creditors (Article 6);
reservation of title claims outside the principal jurisdiction
(Article 7); contracts concerning immoveable property
(Article 8); employment contracts (Article 10) and the

supervise the

insolvency

16 Court is defined as “the judicial bod th
T The 22" recital states (emphasis added): “This Regulation ourt 15 defined as. e Judicial body or any omher
) . . o . competent body of a Member State empowered to open
should provide for immediate recognition of judgments . . - .
. . . insolvency proceedings or to take decisions in the course
concerning the opening, conduct and closure of insolvency ) th o .
proceedings which come within its scope and of of such proceedings” See also the 10'" recital which
judgments handed down in direct connection with such state; that the expressioh “court.” in the Regulation should
insolvency proceedings. Automatic recognition should be given a broad meaning to include a person or body
therefore mean that the effects attributed to the empowered by national law to open
proceedings by the law of the State in which the proceedings.
proceedings were opened extend to all other Member 7" The 'time of the opening of proceedings' is defined as "the
States. Recognition of judgments delivered by the courts time at which the judgment opening proceedings becomes
of the Member States should be based on the principle of effective, whether it is a final judgment or not".
mutual trust. To that endl, grounds for non“—recogmt/on 18 The 13tN recital states that the "centre of main interests"
should be reduced to the minimum necessary. should “...correspond to the place where the debtor
12 [2005] IEHC 274. conducts the administration of his interests on a regular
13 |n Cederlease Ltd. v Companies Acts [2005] IEHC 67, Laffoy baS\§ and is therefore ascertainable by th\rq parties." The
J. interpreted the term creditor as including the UK English Court of Appeal comprehensively interpreted the
Commissioners of Customs and Excise (the petitioner in phrase in Shierson v Viieland-Boddy [2005] 1 WLR 3966.
the case) and held that Regulation 1346/2000 reverses the 19 See Article 3(2).
common faw principle that a court would not entertain a 20 A getailed discussion of secondary proceedings is outside
suit brought to enforce a revenue claim by a foreign state. the scope of this article.
14 /b,‘j aAt palragrap? Gh_W_RTheljqument interprets Article 4(h) 21 See Article 4(2).
and Article 15 of the Regulation. . . . . .
15 g 22 The following are excluded: third parties' rights in rem

Liquidator is defined as: "any person or body whose
function is to administer or liquidate assets of which the

against assets located outside the principal jurisdiction
(Article 5); the right of creditors to demand the set-off of
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24
25

rights of the debtor in immoveable property, a ship or an
aircraft subject to registration in a public register (Article
11). Noteworthy though is the existence in most of these
Articles of a saving clause which does not preclude actions
for voidness, voidability or unenforceability.

Recognition under Article 16 does not obviously preclude
the subsequent opening of secondary proceedings.

See Article 17.

See Article 20(1). This is subject to Article 5 (third parties’
rights in rem) and 7 (reservation of title clauses).
Moreover, Article 20 also provides that where a creditor
has obtained a dividend on his claim in the course of
insolvency proceedings that it be shared in distributions
made in other proceedings where creditors of the same
ranking or category have, in those other proceedings,
obtained an equivalent dividend.

26 The costs of compliance with the obligations under Articles

21 and 22 are regarded as the costs and expenses incurred
in the proceedings. See Article 23.
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The honouring of an obligation to a debtor who is subject to insolvency
proceedings is dealt with under Article 24. Article 24 creates presumptions
depending on whether the judgment opening proceedings has been
published or not.27 Like Article 16, Article 25 also aims to provide efficacy
to judgments provided by the court that opened insolvency proceedings.

Crucially in the context of the Eurofood judgments, Article 26 of the
Regulation provides for the non-recognition of judgments from other
states on public policy grounds. Article 26 provides that:

"Any Member State may refuse to recognise insolvency proceedings
opened in another Member State or to enforce a judgment handed
down in the context of such proceedings where the effects of such
recognition or enforcement would be manifestly contrary to that
State's public policy, in particular its fundamental principles or the
constitutional rights and liberties of the individual."

(c) Chapter IV: Provision of Information for Creditors and Lodgement
of their Claims

This Chapter of the Regulation allows certain specified creditors the right
to lodge claims in insolvency proceedings;28 obligates the court or
liquidator in the principal insolvency proceedings to immediately inform
known creditors who have their habitual residences, domiciles or
registered offices in the other Member States?® and also states what
information should be contained in claims lodged by creditors.30

Eurofood: Irish High Court

As set out above, Lavan J. made an Order appointing Mr. Farrell as
provisional liquidator of Eurofood on 27th January 2004. The hearing of
the petition for winding-up came before the High Court in March 2004.
This full hearing of the petition came after both Lavan J's order and the
Italian appointment of Signor Bondi as extraordinary administrator of
Eurofood.

Kelly J. noted that under the Insolvency Regulation, two criteria must be
met for the main insolvency proceedings to have been opened in Ireland:
first, that insolvency proceedings had been opened in Ireland and secondly
that the “"centre of main interests” of the company be in Ireland. The Court
had little difficulty in holding that insolvency proceedings had been
opened in Ireland. It held that a provisional liquidator was appointed on
27t January 2004 (the date of presentation of the ex parte petition to
Lavan J.) and that from that date, insolvency proceedings had been opened
in Ireland.

The Court further held that under Irish company law3! even if a
provisional liquidator were not appointed, that insolvency proceedings
would still be deemed to have opened on the date of presentation of the
petition (ie. January 27th 2004), even though “"an order directing the

winding-up of the company post-dates the date of the presentation of the
petition."32 Kelly J. noted that this situation might seem peculiar to foreign
observers but that "Such a provision...has long been a part of the law of
this State and its nearest neighbour and was known to the drafters of the
Regulation."33

Having satisfied itself as to the question of where the proceedings were
first opened, the High Court proceeded to determine the "centre of main
interests” issue. After referring to the registered office presumption and
the 13t recital, the Court noted that the issue was essentially a question
of fact. Of relevance in answering the question in present case was: (i) the
evidence that the day-to-day administration of Eurofood was carried out
in Ireland; (ii) that all but one of the fifteen board meetings were held in
Ireland; (iii) the registered office of Eurofood was in Ireland:; (iv) Eurofood
paid Irish taxes and (v) that Eurofood operated pursuant to a certificate
under the Finance Act, 1980.

The High Court was satisfied that the “centre of main interests” of
Eurofood “...was, and is in Ireland"34 and consequently made an order for
the winding-up of Eurofood. Thereafter, Kelly J. analysed the criticisms of
the provisional liquidator in relation to the Parma Court hearing on the
17th February 2004. After noting Article 26 of the Insolvency Regulation
(stated supra) and on the basis of the evidence before him regarding the
Parma Court's proceedings, Kelly J succinctly said:

"This lack of due process appears to me, quite apart from the other
considerations, to warrant this court refusing to give recognition to the
decision of the Parma court."3®

Eurofood: Irish Supreme Court

Signor Bondi appealed the decision of the High Court to the Supreme
Court. Three main issues arose on appeal:

(i) Whether insolvency proceedings first opened in Ireland or Italy?
(ii) Where was the company's “centre of main interests"?
(iii) Whether the decision of the Parma Court ought not to be recognised

in Ireland (due to lack of fair procedures)?

In order to determine those issues, the Supreme Court felt that a
preliminary ruling from the ECJ was necessary.3¢ The Court posed the
following questions:

Question 1: Provisional Liquidator Question

This question related to provisional liquidators being appointed pending a
full winding-up order being made and whether that order combined with
the presentation of the petition constitutes a judgment opening
insolvency proceedings for the purposes of Article 16 of the Regulation.

27 Article 24 states:

2. Where such an obligation is honoured before the 30 Article 41.

"1. Where an obligation has been honoured in a Member

State for the benefit of a debtor who is subject to
insolvency proceedings opened in another Member
State, when it should have been honoured for the
benefit of the liquidator in those proceedings, the
person honouring the obligation shall be deemed to
have discharged it if he was unaware of the opening of
proceedings.

publication provided for in Article 21 has been effected,
the person honouring the obligation shall be presumed,

where the obligation is honoured after such publication

31 Section 220(2) of the Companies Act, 1963.
in the absence of proof to the contrary, to have been 32 perkKelly J. op cit at 387 (paragraph 54).
unaware of the opening of insolvency proceedings; 33 1bhid.
. e 34 PerKelly J op cit at 391 (paragraph 62).
has been effected, the person honouring the obligation 35 .
shall be presumed, in the absence of proof to the % Op citat 394 (paragraph 73).

contrary, to have been aware of the opening of
proceedings.”

Two separate judgments of the Supreme Court were
delivered: the first related to the preliminary reference to

28 Article 39.

29 Article 40. See also Article 42.

the ECJ; the second dealt with the "public policy”
questions.
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Question 2: The Petition Question

The Supreme Court then asked, if the first answer is negative, does the
presentation, in Ireland, of a petition to the High Court for the compulsory
winding up of a company by the court constitute the opening of
insolvency proceedings for the purposes of that Regulation.37

Question 3: Main Insolvency Proceedings Question

The third question of the Supreme Court enquired whether Article 3 of the
Regulation, in combination with Article 16, has the effect that a courtin a
Member State (other than that in which the registered office of the
company is situated and other than where the company conducts the
administration of its interests on a reqular basis in a manner ascertainable
by third parties, but where insolvency proceedings are first opened) has
jurisdiction to open main insolvency proceedings.

Question 4: “Centre of Main Interests” Question
The Supreme Court then asked that where,

(i) the registered offices of a parent company and its subsidiary are in
two different Member States,

(ii) the subsidiary conducts the administration of its interests on a
regular basis in @ manner ascertainable by third parties and in
complete and reqular respect for its own corporate identity in the
Member State where its registered office is situated and

(iii) the parent company is in a position, by virtue of its shareholding
and power to appoint directors, to control and does in fact control
the policy of the subsidiary.

Are the governing factors those referred to at (b) or (c)?

Question 5: Public Policy Question

The Supreme Court finally asked a public policy question. It enquired that
where it is manifestly contrary to the public policy of a Member State to
permit a judicial or administrative decision to have legal effect in relation
to persons or bodies whose right to fair procedures and a fair hearing has
not been respected in reaching such a decision in a second Member State,
whether that first Member State can refuse to recognise the decision. Or
whether that first Member State is bound, by virtue of Article 17 of the
Regulation, to give recognition to a decision of the courts of that second
Member State (in particular, where the applicant in the second Member
State has refused, in spite of requests and contrary to the order of the

court of the second Member State, to provide the provisional liquidator (or
indeed the creditors) of the company, duly appointed in accordance with
the law of the first Member State, with any copy of the essential papers
grounding the application).

Thus the reference for a preliminary ruling was sent to the ECJ. However,
as in the High Court, matters did not end there. In order to address the
public policy issue, the Supreme Court delivered a separate unanimous
judgment. In that judgment, Fennelly J. held that to recognise the Parma
Court's decision would be "manifestly contrary to the public policy" of
Ireland and that the High Court would have been perfectly right in refusing
to recognise it on that basis alone. Despite the fact that the High Court
judgment did not turn on it, it is assumed that the Supreme Court handed
down this separate judgment on the public policy question to copper-
fasten the Irish view of the Italian proceedings from a public policy
perspective.

Luxembourg's Response:
Succinct Answers to Detailed Questions

After outlining pertinent provisions of Regulation 1346/2000, national
legislation,38 and the factual background, the ECJ reproduced the referral
questions (as listed supra) and answered them in the following sequence:

(a) "Centre of Main Interests” Question:

The Court first answered the centre of main interest question. It referred
to Article 3 of Regulation 1346/2000 and the option to institute main or
secondary proceedings there under. After noting the registered office
presumption in Article 3(1), the Court stated that the concept of the
‘centre of main interest is peculiar to the Regulation with an autonomous
meaning and with the consequence that it should be interpreted
independently of national legislation.39

It referred also to the 13tN recital of the Regulation® and stated that that
recital "...shows that the centre of main interests must be identified by
reference to criteria that are both objective and ascertainable by third
parties"#! The ECJ therefore concluded that the registered office
presumption might only be rebutted where factors that are both objective
and ascertainable by third parties exist such as a letterbox company.
However, like the facts in the present case, where a company carries on its
business in the territory of the Member State where its registered office is
situated, the mere fact that its "...economic choices are or can be
controlled by a parent company in another Member State.." is not
sufficient to rebut the registered office presumption.*2

37 By virtue of section 220(2) of the Companies Act, 1963
deeming the winding up of the company to commence at

the date of the presentation of the petition. 39 Gee paragraph 32.

40 See fn. 18.

38 Namely: sections 212, 215, 220, 225, 226(1) and 229(1) of
the Companies Act, 1963 (as amended).

4 A paragraph 33.
42 pt paragraph 36.
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(b) Main Insolvency Proceedings Question

The ECJ in answering this question initially referred to the 2219 Recital of
Regulation 1346/2000 and the underlying rationale of the principle of
mutual trust. It then stated:

"It is that mutual trust which has enabled a compulsory system of
jurisdiction to be established, which all the courts within the purview
of the Convention are required to respect, and as a corollary the waiver
by those States of the right to apply their internal rules on recognition
and enforcement of foreign judgments in favour of a simplified
mechanism for the recognition and enforcement of decisions handed
down in the context of insolvency proceedings..."+3

Based on this key concept of mutual trust, the ECJ stated that it is
imperative that a Court (in this case the Parma Court) check that is has the
appropriate jurisdiction under Article 3(1) before hearing an application. A
reciprocal duty exists on other Member States to respect this process and
decision. Anybody dissatisfied by such an initial decision has the option
according to the ECJ of availing of internal legal remedies of the initial
Member State rather than attempt to review such a decision in another
Member State. Consequently, the ECJ answered this question in a general
manner stating: "...on a proper interpretation of the first subparagraph of
Article 16(1) of the Regulation, the main insolvency proceedings opened by
a court of a Member State must be recognised by the courts of the other
Member States, without the latter being able to review the jurisdiction of
the court of the opening State."44

(c) Provisional Liquidator Question

In essence, this question is whether the appointment of a provisional
liquidator constitutes a decision to open insolvency proceedings for the
purpose of Article 16(1) of Regulation 1346/2000. In answering this
question, the ECJ first considered Article 1(1) and the four characteristics
contained therein, namely: that there be collective proceedings on the
debtor's insolvency, which entail at least partial divestment of that debtor
and prompt the appointment of a liquidator. The ECJ noted that such
proceedings are listed in Annex A of the Regulation with Annex C
containing a list of liquidators (which, as stated, in Ireland includes the
appointment of a provisional liquidator).

The ECJ noted that:

"By requiring that any judgment opening insolvency proceedings
handed down by a court of a Member State which has jurisdiction
pursuant to Article 3 be recognised in all the other Member States from
the time that it becomes effective in the State of the opening of
proceedings, the first subparagraph of Article 16(1) of the Regulation
lays down a rule of priority, based on a chronological criterion, in
favour of the opening decision which was handed down first. As the
22nd recital of the Regulation explains, ‘[t]he decision of the first court

to open proceedings should be recognised in the other Member States
without those Member States having the power to scrutinise the
court's decision'"45

However, the ECJ acknowledged the opaqueness of the phrase a 'decision
to open insolvency proceedings. It stated that the conditions and
formalities of such were a matter for national law (which obviously varies
greatly throughout the European Union). Importantly, the ECJ held in the
context of this question that

"...a 'decision to open insolvency proceedings' for the purposes of the
Regulation must be regarded as including not only a decision which is
formally described as an opening decision by the legislation of the
Member State of the court that handed it down, but also a decision
handed down following an application, based on the debtor's
insolvency, seeking the opening of proceedings referred to in Annex A
to the Regulation, where that decision involves divestment of the
debtor and the appointment of a liquidator referred to in Annex C to
the Regulation. Such divestment involves the debtor losing the powers
of management which he has over his assets. In such a case, the two
characteristic consequences of insolvency proceedings, namely the
appointment of a liquidator referred to in Annex C and the divestment
of the debtor, have taken effect, and thus all the elements constituting
the definition of such proceedings, given in Article 1(1) of the
Regulation, are present."46

Equally of importance is its conclusion that such an interpretation cannot
be invalidated merely on the ground that the liquidator appointed is a
provisional one.#” The ECJ also rejected the argument of Signor Bondi and
the Italian Government that an inference may be drawn from Article 38
and the 16t recital of the Regulation that a provisional liquidator cannot
open the main insolvency proceedings.

In light of the ECJ's answer to the provisional liquidator question,*8 the
court did not answer the petition question.

(d) Public Policy Question

The ECJ's answer to this question is obviously motivated by a desire to
ensure that Regulation 1346/2000 is effective and not unnecessarily
disrupted by judicial non-recognition of decisions of the ‘opening court!
After reference to Article 26 and the 22" recital, the ECJ made analogous
reference® to Brussels Convention jurisprudence and the principle that
the public policy argument should only be acceded to in “exceptional
cases" i.e. infringement would have to constitute a manifest breach of a
rule of law regarded as essential in the legal order of the State in which
enforcement is sought or of a right recognised as being fundamental
within that legal order.50

3 At paragraph 40. The ECJ referred to analogous

that, on a proper interpretation of the first subparagraph

49 actually stated at paragraph 64 that the case-law is

44
45
46
47
48

jurisprudence in the context of the Brussels Convention,
namely: Gasser [2003] ECR 1-14693 at paragraph 72 and
Turner [2004] ECR 1-3565 at paragraph 24.

At paragraph 44.

At paragraph 49.

At paragraph 54. Emphasis added.
See paragraph 55.

Its full answer to the provisional liquidator question is
listed at paragraph 58 as: "In view of the above
considerations, the answer to the first question must be

of Article 16(1) of the Regulation, a decision to open
insolvency proceedings for the purposes of that provision
is a decision handed down by a court of a Member State to
which application for such a decision has been made,
based on the debtor's insolvency and seeking the opening
of proceedings referred to in Annex A to the Regulation,
where that decision involves the divestment of the debtor
and the appointment of a liquidator referred to in Annex C
to the Regulation. Such divestment implies that the debtor
loses the powers of management that he has over his
assets.”
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50 See Krombach [2000] ECR 1-1935.
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The ECJ then specifically considered whether a party had a right to be
notified of procedural documents and more generally the right to be
heard. It first re-stated the fundamental principle of Community law that
every litigant is entitled to a fair legal process.®’ In relation to more
specific rights of notification and to be heard, the Court stated that:

"...these rights occupy an eminent position in the organisation and
conduct of a fair legal process. In the context of insolvency
proceedings, the right of creditors or their representatives to
participate in accordance with the equality of arms principle is of
particular importance. Though the specific detailed rules concerning
the right to be heard may vary according to the urgency for a ruling to
be given, any restriction on the exercise of that right must be duly
justified and surrounded by procedural guarantees ensuring that
persons concerned by such proceedings actually have the opportunity
to challenge the measures adopted in urgency.

67. In the light of those considerations, the answer to the fifth question
must be that, on a proper interpretation of Article 26 of the Regulation,
a Member State may refuse to recognise insolvency proceedings
opened in another Member State where the decision to open the
proceedings was taken in flagrant breach of the fundamental right to
be heard, which a person concerned by such proceedings enjoys."52

The Court added a caveat to the Supreme Court in deciding whether the
decision of the Parma Court was contrary to public policy. It should not in
answering this question transpose “..its own conception of the
requirement for an oral hearing and of how fundamental that requirement
is in its legal order, but must assess, having regard to the whole of the
circumstances, whether or not the provisional liquidator appointed by the
High Court was given sufficient opportunity to be heard"53

Conclusion

The judgment of the ECJ is praiseworthy for its adherence to the spirit of
the Insolvency Regulation. It provides a pragmatic interpretation of the
“"centre of main interests" in acknowledging that strong grounds must be
present to rebut the registered office presumption but that this could
easily occur in the case of "letterbox" type companies. In other aspects it
is also interesting, not least, its exemplification of the court's willingness
to embrace fundamental rights protection organically.

The ruling is also very pragmatic on the public policy point in that it
recognises that public policy is a very subjective thing. As in this case,
procedures in different Member States vary greatly and may seem alien to
each other. However, the ECJ was careful to restrict and delimit the use of
the public policy exception. The Court ruled that it cannot be used as an
easy way out by a Member State and that it can only be used in exceptional
circumstances. However, while the Italian authorities and indeed Signor
Bondi are now required under the Regulation to recognise that the primary
proceedings were opened in Ireland, it remains to be seen whether they
will attempt to avoid recognition on public policy grounds in the Italian
courts. Notwithstanding the ECJ's clear position on the public policy
exemption, the possibility remains live that the Italian courts could refuse
to recognise the Irish proceedings for public policy reasons.

The Supreme Court's judgment will also be of interest.5* The ECJ's
elucidation of the Insolvency Regulation has made its ability to determine
the matter less burdensome. Certainly the Supreme Court's judgment can
be predicted with relative ease. @

5T It referred to Baustahlgewebe v Commission [1998] ECR |-

part of the general principles of Community law which the

53 At paragraph 68.

8417 (at paragraphs 20 and 21); Joined Cases C-174/98P
and C-189/98P Netherlands and Van der Wal v
Commission [2000] ECRI-1 (at paragraph 17) and
Krombach op cit (at paragraph 26). The ECJ also stated at
paragraph 65 that the principle of a fair legal process "...is
inspired by the fundamental rights which form an integral

Court of Justice enforces, drawing inspiration from the
constitutional traditions common to the Member States
and from the guidelines supplied, in particular, by the
European Convention for the Protection of Human Rights
and Fundamental Freedoms...".

52 At paragraphs 65-66. Emphasis added.
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54 The Supreme Court heard the matter on the 19th June,
2006 and reserved judgment.
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The Hague: Kluwer Law International, 2006
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CIVIL SERVICE

Statutory Instrument

Western development commission employee superannuation
scheme 2006

Diseases of animals act 1996 (goat identification) order 2006 S| 157/2006
SI'79/2006
CLUBS
ANIMALS
Article
Statutory Instrument
McNamara, Dermot
Diseases of animals act 1996 (goat identification) order 2006 Club sand wedge
SI'79/2006 2006 (May) GLSI 24
ARBITRATION COMMERCIAL LAW

Award
Setting aside arbitrator's award - Misconduct of arbitrator -
Whether arbitrator required to flag views in advance of

Article

Gardiner, Caterina
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Edited by Desmond Mulhere, Law Library, Four Courts.

The meaning of "negotiate” under the Commercial Agents
Directive. Just who is a commercial agent?
2006 CLP 106

COMPANY LAW

Directors

Disqualification - Purpose of disqualification - Protection of
public - Whether directors guilty of fraud or breach of duty -
Whether order disqualifying directors should be made - Re Lo
Line Electricity Motors Lt [1988] 2 All ER 692 considered -
Companies Act 1990 (No 33), s 160 -Order for disqualification
made (2004/490C0S - O'Leary J - 21/12/2005) [2005] IEHC
443

Director of Corporate Enforcement v Rogers

Directors

Restriction -Failure to keep proper books - Absence of audited
accounts- Commercial management of company - Whether
directors acted responsibly - McLaughlin v Lannen [2005] IEHC
341 (Unrep, Clarke J, 4/11/2005) followed - Companies Act
1990 (No 30), s 150 - Order refused - (2004/9C0S - Clarke J -
25/1/2006) [2006] IEHC 12

In re AMS IT Consultants Ltd (in voluntary liquidation); Keane v
Kalsi

Directors

Restriction - Winding up - Absence of sufficient books and
records - Whether director acted honestly and responsibly -
Whether just to restrict respondent from acting as company
director - Companies Act 1990 (No 33), s 150 - Order
restricting director made (2004/348C0S - Peart J -
21/12/2005) [2005] IEHC 434

Foster v Swords

Injunction

Interlocutory - Balance of convenience - Whether petitioner
would suffer irreparable loss and damage if injunction not
granted - Mareva injunction - Oppression of member -
Compus Oil Ltd v Minister for Industry and Energy (No. 2)
[1983] IR 88 and John Horgan Livestock Ltd v O'Mahony [1995]
2 IR 411 followed - Companies Act 1963 (No 33), s 205 -
Injunction refused (2004/341C0S - Finlay Geoghegan J -
9/1/2005) [2005] IEHC 26

In re Ural Hudson Ltd

Winding up

Assets - Validation of sale of company asset after
presentation of winding up petition Whether sale should be
validated where assets exceed liabilities - Oppression of
member - Re Al Levy (Holdings) Ltd [1963] 2 All ER 556 applied
- Companies Act 1963 (No 33), s 218 - Order refused -
(2005/314C0S - Clarke J - 17/11/2005) [2005] IEHC 392

Joyce v Wellingford Construction Ltd

Article
Conroy, Brian

Change of direction
2006 (May) GLSI 36



COMPETITION LAW

LegalUpdate

CRIMINAL LAW

Article

Gray, Margaret
(Can't sue, won't sue?
2006 (April) GLSI 30

Library Acquisitions

Landolt, Phillip

Modernised EC competition law in international arbitration
The Hague: Kluwer Law International, 2006

1250

Vaughan, David

EU competition law: general principles
Richmond: Richmond Law & Tax Ltd., 2006
W110

CONSTITUTIONAL LAW

Parliamentary privilege

Discovery - Private papers - Nature of documents covered by
Dail privilege - Whether absolute privilege under Article 15.10
- Whether Article self-executing - Whether privilege attaches
to members or to House - Whether protection extends beyond
Houses - Whether protection extends to repetitions outside
House - Whether privilege operates retrospectively -
Circumstances in which court will intervene in parliamentary
procedure - Committee on procedure and privileges - Private
papers of members - Privilege asserted by member before
tribunal - Whether power to impose privilege - Exercise of
power - Resolution - Rules and standing orders - Whether
specific motion required asserting privilege over documents -
What constitutes "private papers" - Constitution of Ireland
1937, Article 15.10, 12 and 13 - Discovery of documents
ordered (121 & 139/2004- SC - 20/12/2005) [2005] IESC 85
Howlin v Morris

Personal rights

Privacy - Inviolability of dwelling - Whether video footage
including of accused's private dwelling obtained in breach of
his constitutional rights - Constitution of Ireland 1937, Article
405 - Case stated answered that evidence was admissible
(2005/671SS - Peart J - 21/12/2005) [2005] IEHC 249
Atherton v DPP

Personal rights

Privacy - Public interest - Use of hidden cameras - Balance of
right to privacy and competing rights - Right to privacy of
third parties - Kennedy v Ireland [1987] IR 587 and Douglas v
Hello! Ltd [2001] QB 967 considered - Broadcasting Authority
Act 1960 (No 10), s 18(1B) - Broadcasting Authority
(Amendment) Act 1976 (No 37), s 3 - European Convention on
Human Rights and Fundamental Freedoms - Constitution of
Ireland, 1937 - Injunction restraining broadcast refused
[2003/1842F'J € 1835P - Clarke J - 8/6/2005) [2005] IEHC 180
Cogley v RTE

Library Acquisition

Allen, Michael J

Cases and materials on constitutional and administrative law
8th ed

Oxford: Oxford University Press, 2005

M31

CONTRACT

Terms and conditions

Interpretation - Arbitration clause - Whether arbitration
clause incorporated into contract - Whether arbitration
agreement subsisting between parties - Declaration that
appointment of arbitrator void (2003/12511P - Gilligan J -
08/7/2005) [2005] IEHC 239

Anglo Irish Banking Corporation v Tolka Structural Engineering

Bail

Revoking bail - Bail granted by Supreme Court - Failure to
abide by conditions - Requirement to sign on daily - Whether
respondent in breach of conditions - Whether good reason
existed for failure - Whether some bail books missing - Bail
Act 1997 (No 16), 5 9 - Application to revoke bail refused
(420/04 - SC - 10/10/2005) [2005] IESC 90

People (DPP) v Maguire

Delay

Judicial review - Extension of time - Whether good reason to
extend time for leave to apply for judicial review - Operative
date which time runs from - Whether base line date is date of
return for trial - Whether application brought promptly -
Right to trial with reasonable expedition - Right to fair trial -
Sexual offence - Prohibition refused on based of delay -
(2003/428JR - Smyth J - 28/1/2005) [2005] IEHC 88
S(BJvDPP

Delay

Trial - Right to trial with reasonable expedition - Indecent
assault - Complainant delay - Dominion - Whether delay
inordinate and excessive -Whether delay explicable - Interests
of justice - Fair trial - Extension of statutory time limits -
Good and sufficient reason - C(P) v DPP[1999] 2 IR 25
followed - Order refused - (2002/648JR - Quirke J -
20/1/2005) [2005] IEHC 32

0(E)vDPP

Delay

Trial - Right to trial with reasonable expedition - Indecent
assault - Complainant delay - Dominion - Prejudice -
Whether delay inordinate and excessive -Whether charges too
broad and unspecific - Whether internal conflict in evidence
prejudicial - Prohibition granted in respect of one
complainant and refused in respect of another - (2001/820JR
- MacMenamin J - 11/2/2005) [2005] IEHC 97

C(R)vDPP

Delay

Trial - Right to trial with reasonable expedition - Indecent
assault - Complainant delay - Dominion - Prejudice -Whether
delay inordinate and excessive -Sv. DPP (Unrep, SC,
19/12/2000) and Barry v DPP(Unrep, SC, 7/12/2003) followed
- Prohibition refused - (2002/231JR - MacMenamin J -
11/2/2005) [2005] IEHC 98

C(PJ)vDPP

Delay

Trial - Right to trial with reasonable expedition - Indecent
assault - Complainant delay - Prejudice - Whether delay
inordinate and excessive - C(P)v DPP[1999] 2 IR 25 followed
- Prohibition granted - (2003/153JR - Quirke J - 18/1/2005)
[2005] IEHC 31

F(1)vDPP

Delay

Trial - Right to trial with reasonable expedition - Indecent
assault - Complainant delay - Dominion - Prejudice -
Whether applicant suffered specific prejudice -Whether delay
inordinate and excessive — C (P) v DPP[1999] 2 IR 25
followed - Hogan v President of the Circuit Court [1994] 2 IR
513 and O'flynn v Clifford [1989] IR 524 distinguished -
Prohibition granted - (2002/795JR - Quirke J - 18/1/2005)
[2005] IEHC 33

P(N)vDPP

Delay

Trial - Right to trial with reasonable expedition - Right to fair
trial - Complainant delay - Whether risk of unfair trial -
Criminal law - Sexual offences - Delay in making complaints
- Whether delay explicable - 0'Flynn v Clifford [1988] IR 740
considered - Prohibition granted (2002/391JR - de Valera J -
11/1/2006) [2006] IEHC 21

M (W) v DPP
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Delay

Trial - Right to trial with reasonable expedition - Right to fair
trial - Complainant delay - Sexual offences - Whether risk of
unfair trial - Delay in making complaints - Whether delay
explicable - DPPv Byrne[1994] 2 IR 236 considered -
Prohibition granted (2002/66JR - Peart J - 16/11/2005) [2005]
IEHC 382

F()vDPP

Delay

Trial- Right to trial with reasonable expedition = Right to fair
trial - Sexual offence - Complainant delay - Dominion -
Conduct of applicant - Whether delay in making complaint
attributable to conduct of applicant - Whether real risk of
unfair trial - Prosecutorial delay - Whether excessive -
Whether applicant prejudiced in defence by reason of delay -
North Western Health Board v H W[2001] 3 IR 622 considered
- Relief refused (2002/185JR - Macken J - 21/12/2004) [2004]
IEHC 424

B(R)vDPP

Delay

Trial- Right to trial with reasonable expedition - Right to fair
trial - Sexual offence -

Complainant delay - Whether delay reasonable and
understandable - Whether trial would be prejudiced by lapse
of time - Whether applicant's ability to defend himself had
been compromised as a result of the delay - Prohibition
refused - (2002/258JR - Smyth J - 22/2/2005) [2005] IEHC
113

J(M)vDPP

Delay

Trial - Right to trial with reasonable expedition - Murder -
System delay - Retrial - Whether delay prejudicial to fair trial
- 0'C(J)vDPP[2000] 3 IR and State (0'Connell) v Fawsitt
[1986] IR followed - Order granted - (2004/186JR - de Valera
J - 20/12/2005) [2005] IEHC 435

Sweetman v DPP

Delay

Trial - Right to trial with reasonable expedition - Indecent
assault - Prosecutorial delay - Prejudice -Whether delay
inordinate and excessive - Non-party discovery - Duty of
disclosure - P (P) v DPP[2000] 1 IR 403 and F (B) v DPP (Unrep,
SC, 22/2/2001) followed - People (DPP) v Sweeney [2001] 4 IR
102 and M(P) v Malone [2002] 2 IR 560 considered - R v
Browne (Winston) [1998] AC 367 applied - Prohibition granted
- (2002/438JR - McKechnie J - 28/2/2003) [2005] IEHC 428
O'H (M)vDPP

Discovery

Judicial review - Prosecutorial delay alleged by applicant -
Application to restrain further prosecution - Discovery of
documents relating to prosecutorial delay sought by applicant
- Principle of equality of arms - Whether documents
necessary to ascertain reasons of unreasonable delay - FJJ v
DPP[2005] IESC (Unrep, SC, 26/4/2005) considered,
Breathnach v Ireland [1993] 2 IR 458 distinguished - Rules of
the Superior Courts 1986 (SI 15/1986), 0 31, r 12 -Order for
discovery of limited number of documents made (2003/798JR
- Murphy J - 19/12/2005) [2005] IEHC 438

Cunningham v President of the Circuit Court

Evidence

Video surveillance - Carried out by complainant - Included
incidental footage of accused's private dwelling - Admissibility
- Whether obtained in breach of accused's constitutional
rights - Whether unlawful - Case stated answered that
evidence was admissible (2005/671SS - Peart J - 21/12/2005)
[2005] IEHC 249

Atherton v DPP

Evidence

Witnesses - Witness protection programme - Due process -
Corroboration - Corroboration warning - Perceived benefits -
Terms applicable to use of evidence of witnesses in witness
protection programme if admissible - Whether use of
evidence of witnesses in witness protection programme
should be allowed - Whether perception of benefits



irrespective of whether that perception was correct influenced
witnesses to give false evidence - Dental Board v 0'Callaghan
[1969] IR 181 followed - Constitution of Ireland 1937, Article

38.1 - Appeal dismissed (154/2004 - SC - 23/11/2005) [2005]

IESC 78

Peaple (DPP) v Gilligan

Extradition

European arrest warrant -Decision to try - Presumption -
Whether as soon as may be - Whether delay in application for
endorsement - Whether decision made to charge and try -
Whether presumption rebutted - European Arrest Warrant Act
2003 (No 45), ss 13,16 and 21A - Surrender of respondent
refused - (2005/37EXT- Peart J - 7/10/2005) [2005] IEHC 310
Minister for Justice v G (L)

Extradition

European Arrest Warrant - Exceptional circumstances -
Factors to be taken into account - Delay - Whether delay
exceptional - Whether exceptional circumstances justifying
prevention of extradition - Kwok Ming Wan v Conroy [1998] 3
IR 527 considered - European Arrest Warrant Act 2003 (No
45), 55 16 € 40 -Order surrendering respondent for extradition
to Spain made (2004/26EXT - Finnegan P - 27/5/2005) [2005]
IEHC 222

Minister for Justice v McArdle

Immigration

Asylum - Passport - Failure to produce - Applicant prosecuted
for failure to produce passport or equivalent document - Prior
application for asylum made - Whether gardai entitled to
request passport after asylum claimed - Whether reasonable
attempt made to explain its absence - Immigration Act 2003
(No 26), s 5 - Immigration Act 2004 (No 1), s 12 - Application
dismissed (2005/1153JR - Peart J - 16/11/2005) [2005] IEHC
369

J(WS)vDPP

Proceeds of crime

Proceeds of crime - Procedure - Interlocutory order - Nature
of proceedings - Whether trial judge erred - Whether s. 3 and
s. 4 proceedings separate - Proceeds of Crime Act 1996 (No
30), ss 3 and 4 - Appeal allowed (253/99 - SC - 13/4/2005)
[2005] IESC 87

M (M) vG (J))

Road traffic offences

Detention - Detention for observation - Delay in seeking
breath specimen - Onus on prosecution to show delay
reasonable - Whether legality of detention challenged - DPPv
Finn [2003] 1 IR 372 and DPPv McNiece [2003] 2 IR 614
followed - Road Traffic Act 1951 (No 24), s 49 - Case stated
answered that dismissal of charges incorrect in law
(2005/704SS - Quirke J - 14/12/2005) [2005] IEHC 422

DPPv 0'Connor

Sentencing

Community service order - Statutory preconditions -
Consideration of appropriate sentence of imprisonment for
particular offence - Whether failure to consider statutory
precondition to exercise jurisdiction deprives decision maker
of jurisdiction - Whether necessary part of order that period
of imprisonment be indicated as an alternative to community
service order - Criminal Justice (Community Service) Act 1983
(No 23), s 2 - Certiorari granted (2004/170JR - Dunne J -
26/10/2005) [2005] IEHC 332

Foley v Judge Murphy

Statute

Enforcement notice - Building works - Construction -
Whether sufficiently clear - Whether valid - Respondent
prosecuted for alleged failure to comply with enforcement
notice - Case stated - King vAG [1981] IR 233 considered -
Planning and Development Act 2000 (No 30), s 154
~Enforcement notice found invalid (2005/51SS - O'Neill J -
18/3/2005) [2005] IEHC 73

Dundalk Town Council v Lawlor

Article

Spain, Eimear

LegalUpdate

Vo v France: reasonable settlement or missed opportunity?
2006 (2) UFL 16

Library Acquisition

Consultation paper on duress and necessity
Dublin: Law Reform Commission, 2006
M505.3.C5

Statutory Instruments

Criminal justice (terrorist offences) act 2005 (section 42(2))
(counter terrorism) (financial sanctions) regulations 2006
SI 220/2006

Criminal justice (terrorist offences) act 2005 (section 42(6))
(counter terrorism) (financial sanctions) regulations 2006
SI1221/2006

Criminal justice (terrorist offences) act 2005 (section 42(2)
(Usama bin Laden, Al-Qaida and Taliban of Afghanistan)
(financial sanctions) requlations 2006

SI1222/2006

Criminal justice (terrorist offences) act 2005 (section 42(6))
(Usama bin Laden, Al-Qaida and Taliban of Afghanistan)
(financial sanctions) regulations 2006

SI 22412006

Rules of the Superior Courts (proceeds of crime and financing
of terrorism) 2006
SI 24212006

DEFAMATION

Article

McGonagle, Marie
Developments in defamation law
2006 (Spring) QRTL 25

EDUCATION

Articles

Binchy, William

Torts claims against schools: the implications of the Safety
Health and

Welfare at Work Act 2005

2006 (Spring) QRTL 28

Woodfull, Emer
Schools of thought
2006 (April) GLSI 34

Statutory Instruments

Vocational education (grants for annual schemes of
committees) requlations

2003

S1'911/2005

Vocational education (grants for annual schemes of
committees) requlations, 2004
S1912/2005

EMPLOYMENT

Employment contract

Contract of service - Test to be applied in determining
whether contract of service or contract for service - Whether
plaintiff employed pursuant to contact of service - Rogers v
Booth [1937] 2 All ER 751; Davies v Presbyterian Church of
Wales [1986] ICR 280; Birmingham Mosque Trust Ltd v Alavi
(1992] ICR 435; South East Sheffield Citizens' Advice Bureau v
Grayson [2004] ICR 1138; Amalgamated Engineering Union v
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Minister of Pensions [1963] 1 WLR 441 considered -
Declaration that contract of service granted - (1998/1868P -
Laffoy J - 14/1/2005) [2005] IEHC 4

Kirwan v Technical Engineering and Electrical Union

Injunction

Interlocutory - Principles to be considered - Adequacy of
damages - Balance of convenience - Whether interlocutory
injunction should be granted - Interlocutory injunctive relief
refused (2005/690P - Finnegan P - 27/5/2005) [2005] IEHC
174

Joyce v Health Services Executive

Termination

Injunction - Interlocutory - Whether interlocutory injunction
restraining termination of employment should be granted -
Phelan v BIC[1997] ELR 208 considered - Application for
interlocutory injunction refused (2005/720P - Carroll J -
14/5/2005) [2005] IEHC 186

Mahalingam v Health Services Executive

Articles

Cox, Neville

Employers' liability for workplace stress: new legal
developments

2006 (Spring) QRTL 10

Mclnnes, Peter
Red card for referees
2006 (April) GLSI 24

Statutory Instruments

District Court (employment equality act 1998) rules 2006
SI 263/2006

Employment regulation order (law clerks joint labour
committee), 2006
S1249/2006

Enterprise, trade and employment (delegation of ministerial
functions) (No. 2) order 2004
SI316/2005

EQUITY

Promissory Estoppel

Promissory estoppel - Proprietary estoppel - Land law -
Beneficial interest --Estoppel by representation -
Requirement of representations in words or deeds - Whether
acquiescence or silence sufficient - Whether representation by
conduct sufficient - Quality of assurance required - Smyth v
Halpin [1997] 2 ILRM 38; Cullen v Cullen [1962] 1 IR 268;
Inwards v Baker [1965] 2 QB 29 and Gillett v Holt [2001] Ch
210 considered - Respondent's appeal allowed (246/2003 &
399/2002 - SC - 12/7/2005) [2005] IEHC 45

HC)vF (D)

EUROPEAN UNION
Library Acquisitions
Landolt, Phillip

Modernised EC competition law in international arbitration
The Hague: Kluwer Law International, 2006
C1250

Vaughan, David

EU competition law: general principles
Richmond: Richmond Law &t Tax Ltd., 2006
W110



EVIDENCE

Additional evidence

Application for lave to adduce further evidence - Expert
evidence - Leave to adduce evidence granted; case remitted to
HC (289/2003 - SC - 17/1/2006) [2006] IESC 16

WvDPP

FAMILY LAW

Divorce

Proper provision - Property adjustment order - Whether order
transferring property should be made - Order transferring
property made (2004/79M - de Valera J - 13/12/2005) [2005]
IEHC 412

D(CvD(A)

Family home

Definition of family home - Matrimonial assets - Beneficial
interest in family property - Proprietary estoppel - Contempt
of court - Custody arrangements - Whether changing school
attended by children without notice, was contempt of court
order regarding custody - Family Home Protection Act 1976
(No 27), s 2 - Family Law Act 1995 (No 26), ss 16 and 54 -
Respondent's appeal allowed (246/2003 & 399/2002 - SC -
12/7/2005) [2005] IEHC 45

F(C)vF(D)

Judicial separation

Res judicata - Abuse of process -- Welfare of child - Removal
of child from jurisdiction - Whether applicant entitled to take
separation proceedings where previous family law proceedings
in lower courts - Whether matter res judicata - Whether
application on matter appropriate short time after previous
application - Whether abuse of process - Whether oppressive
conduct - Whether application appropriate where no appeal
of previous order - Whether matter previously subject of
judicial determination - Whether entitled to litigate claim
which could have been dealt with in earlier proceedings -
Whether welfare report appropriate - Fv F[1995] 2 IR 354 and
D(M) v D (G) (Unrep, Carroll J, 30/7/1992) considered -
Guardianship of Infants Act 1964 (No 7), s 12 - Family Law
Act 1995 (No 26), s 47 - Appeal against dismissal of
proceedings allowed (2005/269MCA - 0'Higgins J 9/11/2005)
[2005] IEHC 385

EN(J)vEN (M)

Articles

De Londras, Fiona
The law that dare now speak its name?
2006 (2) JFL 20

Walshe, Daniel

The presumption of paternity: proposals for reform in New
Zealand and their potential application in Ireland

2006 (2) IUFL8

FISHERIES

Statutory Instruments

Alfonsinos (fisheries management and conservation)
regulations 2006
512712006

Alfonsinos (fisheries management and conservation) (no. 4)
regulations

2005

SI 850/2005

Aquaculture (license applications) (amendment) regulations
2006
Sl 197/2006

Bass (conservation of stocks) regulations 2006
SI230/2006

LegalUpdate

Bass fishing conservation byelaw no.800 of 2005
Byelaw 800/2005
S1'373/2005

Bass (restriction on sale) requlations 2006
SI231/2006

Black scabbardfish (fisheries management and conservation)
regulations

2006

512812006

Black scabbardfish (fisheries management and conservation)
(n0.2) regulations 2006
S190/2006

Black scabbardfish (fisheries management and conservation)
(no. 12) regulations 2005
S| 851/2005

Blue ling (fisheries management and conservation) regulations
2006
SI 292006

Blue ling (fisheries management and conservation) (no.2)
regulations 2006
SI 302006

Blue ling (fisheries management and conservation) (no. 5)
regulations 2005
S| 852/2005

Blue ling (fisheries management and conservation) (no. 6)
regulations 2005
S| 853/2005

Blue whiting (fisheries management and conservation)
regulations 2006
SI104/2006

Celtic sea herring (fisheries management and conservation)
regulations

2006

SI 15/2006

Celtic sea herring (fisheries management and conservation)
(no. 5) requlations 2005
SI784/2005

Cod (fisheries management and conservation) requlations
2006
SI'31/2006

Cod (fisheries management and conservation) (no. 2)
regulations 2006
S191/2006

Cod (fisheries management and conservation) (no. 12)
regulations 2005
SI 854/2005

Common sole (fisheries management and conservation)
regulations 2006
S11101/2006

Common sole (fisheries management and conservation) (no. 8)
regulations

2005

SI 870/2005

Crab (fisheries management and conservation) (no. 2)
regulations 2005
Sl 790/2005

Crab (fisheries management and conservation) (no. 4)
regulations 2005
SI 736/2005

Crab (fisheries management and conservation) (no. 5)
regulations 2005
S| 789/2005
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Crawfish (conservation of stocks) regulations 2006
SI 232/2006

Crawfish (fisheries management and conservation) requlations
2006
S1233/2006

Deep sea sharks (fisheries management and conservation)
regulations 2006
S132/2006

Deep sea sharks (fisheries management and conservation)
regulations 2005
SI855/2005

Deep sea fishing opportunities and orange roughy protection
areas regulations 2006

REG/[2270-2004

SI174/2006

Fishing effort for vessels in the context of the recovery of
certain stocks regulations 2006

REG/51-2006, REG/423-2004

S11176/2006

Fishing opportunities and associated conditions regulations
2006
S122/2006

Fishing opportunities and associated conditions (no. 2)
regulations 2006

REG/51-2006

SI1173/2006

Greater silver smelt (fisheries management and conservation)
regulations

2006

SI'33/2006

Greater silver smelt (fisheries management and conservation)
(n0.2) requlations 2006
SI 3412006

Greater silver smelt (fisheries management and conservation)
(no. 3) regulations 2005
S1856/2005

Greater silver smelt (fisheries management and conservation)
(no. 4) requlations 2005
S1857/2005

Haddock (fisheries management and conservation) regulations
2006
S135/2006

Haddock (fisheries management and conservation) (no.3)
regulations 2006
SI37/2006

Haddock (fisheries management and conservation) (no. 4)
regulations 2006
S192/2006

Haddock (fisheries management and conservation) (no. 5)
regulations 2006
S193/2006

Haddock (fisheries management and conservation) (no. 6)
regulations 2006
SI 942006

Haddock (fisheries management and conservation) (no.2)
regulations 2006
S136/2006

Haddock (fisheries management and conservation) (no. 15)
(revocation) regulations 2005
51 858/2005

Haddock (fisheries management and conservation) (no. 26)
regulations 2005
SI 859/2005



Haddock (fisheries management and conservation) (no. 27)
regulations 2005
SI 860/2005

Hake (fisheries management and conservation) regulations
2006
S1:38/2006

Hake (fisheries management and conservation) (no. 2)
regulations 2006
S1'95/2006

Hake (fisheries management and conservation) (no. 11)
regulations 2005
SI 861/2005

Herring (fisheries management and conservation) regulations
2006
SI'84/2006

Herring (fisheries management and conservation) (no. 2)
regulations 2005
S| 785/2005

Horse mackerel (fisheries management and conservation)
regulations 2006
S| 6/2006

Horse mackerel (fisheries management and conservation)
(no.2) regulations

2006

SI'7/2006

Horse mackerel (fisheries management and conservation) (no.
4) regulations

2005 (revocation) regulations 2005

51 888/2005

Horse mackerel (fisheries management and conservation) (no.
4] regulations

2005

S| 721/2005

Horse mackerel (licensing) requlations 2005
51 876/2005

Ling (fisheries management and conservation) (no. 2)
regulations 2006
S1'96/2006

Ling (fisheries management and conservation) regulations
2006
S1:39/2006

Lobster (conservation of stocks) regulation 2006
SI 234/2006

Mackerel (fisheries management and conservation) regulations
2006
S119/2006

Mackerel (fisheries management and conservation) (no.2)
regulations 2006
S1'59/2006

Mackerel (fisheries management and conservation) (no.3)
regulations 2006
51 85/2006

Mackerel (fisheries management and conservation) (no. 8)
regulations 2005
51 887/2005

Monkfish (fisheries management and conservation) (no. 3)
regulations 2006
S197/2006

Monkfish (fisheries management and conservation) (no. 4)
regulations 2006
S1 98/2006

LegalUpdate

Monkfish (fisheries management and conservation) (n0.2)
regulations 2006
S| 41/2006

Monkfish (fisheries management and conservation)
regulations 2006
SI 402006

Monkfish (fisheries management and conservation) (no. 24)
regulations 2005
SI 863/2005

Monkfish (fisheries management and conservation) (no. 23)
regulations 2005
SI 862/2005

Norway lobster (fisheries management and conservation) (no.
2) regulations 2006
S199/2006

Norway lobster (fisheries management and conservation)
regulations 2006
S| 42/2006

Norway lobster (fisheries management and conservation) (no.
13) regulations 2005
S| 864/2005

Orange roughy (fisheries management and conservation) (no.
3) requlations

2006

SI100/2006

Orange roughy (fisheries management and conservation)
(n0.2) requlations

2006

SI 442006

Orange roughy (fisheries management and conservation)
regulations 2006
SI 432006

Orange roughy (fisheries management and conservation) (no.
17) regulations 2005
SI 865/2005

Orange roughy (fisheries management and conservation) (no.
18) regulations 2005
SI 866/2005

Passive fishing gear and beam trawls marking and
identification regulations 2006
SI 21/2006

Plaice (fisheries management and conservation) regulations
2006
SI 45/2006

Plaice (fisheries management and conservation) (no. 4)
regulations 2005
SI 867/2005

Polyvalent mackerel licensing regulations 2006
512012006

Red seabream (fisheries management and conservation) (no.
2) regulations 2005
51 868/2005

Roundnose grenadier (fisheries management and
conservation) regulations 2005
51 869/2005

Roundnose grenadier (fisheries management and
conservation) regulations

2006

SI 46/2006

Satellite-based vessel monitoring systems regulations 2006
REG/2244-2003
SI1183/2006
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Sea fisheries (conservation and rational exploitation of cod in
the North Sea and to the west of Scotland) regulations 2006
REG/2056-2001

SI1177/2006

Sea fisheries (conservation and rational exploitation of cod in
the Irish Sea) regulations 2006

REG/2549-2000

51117812006

Sea fisheries (conservation and rational exploitation of deep-
sea fisheries species) requlations 2006

REG/2347-2002

SI175/2006

Sea fisheries (conservation and rational exploitation of hake)
regulations, 2006

REG/494-2002

SI1179/2006

Sea fisheries (conservation and rational exploitation of hake)
(no.2)requlations, 2006

REG/881-2004

SI180/2006

Sea fisheries (control of catches) requlations 2006
REG/2807-1983, REG/2847-1993
SI1170/2006

Sea fisheries (inspection of boats) regulations 2006
REG/1382-87
SI181/2006

Sea fisheries (marking and documentation of sea-fishing
boats) regulations

2006

REG/1381-1987

SI182/2006

Sea fisheries (technical conservation measures) requlations
2006

REG/3440-1984, REG/850-1998

SI1171/2006

Sea fisheries (weighing procedures for herring, mackerel and
horse mackerel) regulations 2006

REG/51-2006

SI1172/2006

Sea fisheries (weighing procedures for herring, mackerel and
horse mackerel) (no. 4) requlations 2006

REG/27-2005, REG/1300-2005

S1732/2005

Shrimp (fisheries management and conservation), regulations
2006
S1 235/2006

Spider crab (conservation of stocks) regulations 2006
SI 236/2006

Whelk (conservation of stocks) requlations 2006
SI 237/2006

Wild salmon and sea trout tagging scheme regulations 2006
S1208/2006

GARDA SIOCHANA

Discipline

Delay - Whether delay excessive or in breach of natural justice
- Whether order restraining inquiry should be made - Words
& phrases - "as soon as practicable” - In re Equitable
Insurance Co London [1970] IR 45 and McNeill v An Garda
Commissioner[1997] 1 IR 469 considered - Garda Siochana
(Discipline) Regulations 1989 (SI 94/1989), reg 8 -Application
refused (2003/341JR - Murphy J - 19/12/2005) [2005] IEHC
439

Ruigrok v Garda Commissioner



HUMAN RIGHTS

Articles

McGarry, Paul

The European convention on Human Rights Act 2003:
Implications for local planning and housing authorities
2006 P & ELJ 3

Spain, Eimear
Vo v France: reasonable settlement or missed opportunity?
2006 (2) IUFL 16

IMMIGRATION AND ASYLUM

Asylum

Appeal - Delay - Refugee Appeals Tribunal - Hearing of appeal
before member of Tribunal - Delay between hearing and
decision - Decision to reassign to another member of Tribunal
- Whether power to reassign - Whether decision to reassign
valid - Refugee Act 1996 (No 17), sch 2, para.13 -
Respondent's appeal against order of mandamus and
certiorari allowed (417/2004 - SC 16/3/2005) [2005] IESC 15
E(G) vRAT

Asylum

Application for leave - Credibility of applicant - Whether the
test for considering refugee status was position that pertained
at time decision maker considered application - Whether in
absence of clear finding of lack of credibility court exercising
review role must do so on basis that applicant's evidence was
correct - Whether respondent was confined to considering
applicant's own circumstances - Whether respondent was
required to look at surrounding circumstances which might
have bearing on whether applicant had well founded fear of
persecution - Leave granted - (2004/1197JR - Clarke J -
8/11/2005) [2005] IEHC 374

M (C) v Refugee Appeals Tribunal

Asylum

Application for leave - Manifestly unfounded - Failure to
allow oral hearing - Credibility of applicant - Leave to apply
for judicial review - Leave refused - (2004/405JR - Peart J -
28/2/2005) [2005] IEHC 42

0(0) v Refugee Appeals Tribunal

Asylum

Credibility - Irrationality - Delay - Well-founded fear of
persecution - Refugee Act 1996 (No 17) - Leave to take
judicial review refused - (2005/15JR - Dunne J - 2/06/2005)
[2005] IEHC 167

X () v Refugee Appeals Tribunal

Asylum

Minor - Credibility - Fair procedures - Unaccompanied minor
- Standard of proof for minor - Country of origin information
- Bisong v Minister for Justice [2005] IEHC 157 (Unrep, O'Leary
J, 25/4] 2005) distinguished - Refugee Act 1996 (No 17) s
11(A)(3)- Leave refused - (2004/1203JR- O'Leary J -
21/12/2005) [2005] IEHC 441

N (CWW) v Refugee Appeals Tribunal

Asylum

Refoulment - State protection - Well-founded fear of
persecution - Whether adequate state protection available in
country of origin - Zhuchova v Minister for Justice [2004]
IEHC 414 (Unrep, Clarke J, 26/11/2004) followed - Nguedjdo v
Refugee Appeals Commissioner (Unrep, White J, 23/7/2003)
considered - lllegal Immigrants (Trafficking) Act 2000 (No 29)
5.5 - Leave granted - (2004/395JR - Clarke J - 10/5/2005)
[2005] IEHC 150

1 (V) v Minister for Justice, Equality and Law Reform

Asylum

Refugee status - Well-founded fear of persecution - Delay -
Whether credible evidence of persecution - Whether court
should substitute its viewfor that of tribunal - Refugee Act
1996 (No 17) - Leave to take judicial review refused -

LegalUpdate

(2005/129JR- Q'Leary J - 21/12/2005) [2005] IEHC 423
F (TH) v Refugee Appeals Tribunal

Asylum

Transfer order - Fair procedures - Right to life - Fettering
discretion - Applicant previously refused asylum in United
Kingdom - Claim of risk of suicide raised after transfer order
made - Whether Minister had discretion not to implement
order - Whether Minister obliged to consider risk of suicide -
Whether Minister could revoke transfer order - Refugee Act
1996 (Section 22) Order 2003 (I 423/2003), art 7 - Statutory
Instruments Act 1947 (No 44), s 1 - Refugee Act 1996 (No
17), 55 8,9 and 22 - Immigration Act 2003 (No 26), s 7(1) -
Constitution of Ireland 1937, Article 40.3.2° - Council
Regulation (EC) No. 343/2003, arts 1,3, 4,7, 8, 15, 16, 19 and
20 - Mandamus granted (2005/908JR - Finlay Geoghegan J -
15/11/2005) [2005] IEHC 403

M (E) v Minister for Justice

Deportation

Asylum seeker - Refugee status refused - Whether
respondent could take into account that applicant had been
refused asylum status in considering whether deportation
order was to be made - Grounds upon which decision of
respondent to make deportation order in respect of failed
asylum seeker could be reviewed - Certiorari refused -
(2004/236JR - Clarke J - 9/11/2005) [2005] IEHC 380

K (EH) v Minister for Justice, Equality and Law Reform

Deportation

Form of order - Statutory interpretation - Ultra vires -
Deportation order not specifying destination - Whether
regulations incomplete and ultra vires Act of 1999 -
Immigration Act 1999 (Deportation) Regulations 2002 (SI
103/2002); Immigration Act 1999 (No 22), ss 3(7), 7; lllegal
Immigrants (Trafficking) Act 2000 (No 29), s 5(3) - Appeal
dismissed; proceedings dismissed (23/05 - SC - 7/2/2006)
[2008] IESC 17

S (C) v Minister for Justice, Equality and Law Reform

Deportation

Minors - Deemed failed asylum seekers - Accompanied by
mother - Whether application of minors for asylum subsumed
into that of their parent - Whether duty to interview minor
asylum seekers when accompanied by parent - Whether on
assumption that a mother makes family application Minister is
entitled to treat it as an application on behalf of dependent
children - Whether rights of child infringed by manner of
processing asylum application of accompanied minor - North
Western Health Board v H W/ [2001] 3 IR 622 considered - UN
Convention on Rights of the Child - Refugee Act 1996 (No
17), s 8 -Relief refused (2002/656JR - Peart J - 26/5/2004)
[2004] IEHC 433

N (L) v Minister for Justice

Deportation

Revocation - Change of circumstances - Marriage to Irish
citizen - Refusal to revoke deportation order - Whether
applicant had constitutional right to society of spouse -
Proportionality - Whether legitimate interests of state an
adequate justification for power to exclude person who was
not entitled to be in State - Test of ‘anxious scrutiny' -
Whether reason given for rejecting application to revoke
deportation order was logically connected to discretion being
exercised - Certiorarigranted - (2003/539JR- Ryan J -
26/1/2005) [2005] IEHC 9

Fitzpatrick v Minister for Justice, Equality and Law Reform

Deportation

Revocation - Failed application for refugee status -
Humanitarian considerations - Right to family life - Whether
enforcement of deportation order disproportionate
interference with rights under European Convention on
Human Rights - Kouaype v Minister for Justice [2005] IEHC
380 (Unrep, Clarke J, 9/11/2005) considered - lllegal
Immigrants (Trafficking) Act 2000 (No 29) s.5 - European
Convention on the Protection of Human Rights and
Fundamental Freedoms 1950, art 8 - Leave granted
-(2005/284JR - Clarke J - 14/12/2005) [2005] IEHC 424

K (A) v Minister for Justice, Equality and Law Reform
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Immigration

Asylum - Passport - Failure to produce - Applicant prosecuted
for failure to produce passport or equivalent document - Prior
application for asylum made - Whether gardai entitled to
request passport after asylum claimed - Whether reasonable
attempt made to explain its absence - Immigration Act 2003
(No 26), 5 5 - Immigration Act 2004 (No 1), s 12 - Application
dismissed (2005/1153JR - Peart J - 16/11/2005) [2005] IEHC
369

J(WS)vDPP

Article

McDermott, Mark
Free Radical

2006 (April) GLSI 27

Statutory Instruments

Immigration act 2004 (registration certificate fee) requlations
2006

SI 253/2006
Immigration act 2004 (visas) order 2006
SI227/2006
INFORMATION TECHNOLOGY
Library Acquisition
Bradley, Phil
The advanced Internet searcher's handbook
3d ed
London: Facet Publishing, 2004
N347.4

INJUNCTIONS

Interlocutory injunction

Defamation - Prior restraint of publication or broadcast -
Likelihood of success at trial - Requirement to show that
applicant will clearly succeed at trial - Right to privacy -
Trespass - Public interest - Use of hidden cameras
-Distinction between privacy of information and means of
obtaining information - Reynolds v Malocco [1999] 2 IR 203
followed - Injunction restraining broadcast refused
(2003/1842P & 1835P - Clarke j - 8/6/2005) [2005] IEHC 180
Cogley v RTE

INSURANCE

Motor Insurers Bureau of Ireland

Road traffic accident - Liability - Untraced owner or user of
motor vehicle - Whether onus on plaintiff to establish
untraced owner or user not exempt from compulsory
insurance - Qil spillage - Cause of spillage unknown - Proof
of negligence - Contributory negligence - Rothwell v MIBI
[2003] 1 1R 268 followed - Motor Insurers Bureau of Ireland
Agreement 1988 - Defendant held liable, Plaintiff held 15%
contributorily negligent - (2002/5647P - Macken J -
10/5/2005) [2005] IEHC 184

Lynch v Motor Insurers Bureau of Ireland

INTELLECTUAL PROPERTY

Patents

Evidence - Admissibility of evidence - Construction of patent
- Correspondence by patentee as to meaning of patent -
Whether correspondence by patentee as to meaning of patent
admissible to aid in construction of patent - Catnic
Components Ltd v Hill & Smith Ltd [1982] RPC 183; Glaverbel
SAv British Coal Corp [1995] RPC 255; Kirin-Amgen v Hoechst
[2005] 1 All ER 667 followed. Rohm & Haas Co v Collag Ltd
[2002] FSR 445 distinguished - Letters found inadmissible



(242/2005 - SC 2/12/2005) [2005] IEHC 81
Ranbaxy Laboratories Ltd v Warner Lambert Ltd

INTERNATIONAL LAW

Article

Hinds, Anna-Louise

The results of the Hong Kong ministerial conference - part 2:
Ireland - ignoring reality?

0'Donoghue, Aoife

2006 CLP 92

Library Acquisitions

Born, Gary B.

International arbitration agreements and forum selection
clauses: drafting and enforcing

2nd ed

The Netherlands: Kluwer Law International, 2006

1250

Landolt, Phillip

Modernised EC competition law in international arbitration
The Hague: Kluwer Law International, 2006

1250

Zimmerman, Andreas
The statute of the international court of justice: a

commentary
Oxford: Oxford University Press, 2006
C1225
JOURNALISM

Library Acquisition
Welsh, Tom
McNae's essential law for journalists
18th ed
Oxford: Oxford University Press, 2005
N345.2

JUDICIAL REVIEW

Ministerial power

Property rights - Ministerial power to grant licence to survey
wreck - Refusal of licence to owner of wreck - Whether
power exercised reasonably - Whether clear procedure
followed - Whether Minister failed to consider property rights
of owner - Whether Minister failed to take relevant factors
into account - Whether Minister entitled to adopt policy -
Carrigaline Co Ltd v Min for Transport [1997] 1 ILRM 241
followed - National Monuments (Amendment) Act 1987 (No
17),5 3 - Certiorari granted (2001/579JR - Herbert J -
17/6/2005) [2005] IEHC 207

Bemis v Minister for Arts

Time limits

Obligation to move promptly - Local authority housing -
Challenge to notice to quit - Proceedings brought after
District Court appeal heard - Whether judicial review delaying
tactic - Whether unnecessary delay - Dublin Corp v Hamilton
[1999] 2 IR 486 applied; Rules of the Superior Courts 1986 (S
15/1986), 0 84 r 21; Appeal dismissed; proceedings dismissed
(48/03 - SC - 8/2/2006) [2006] IESC

Rock v Dublin City Council

LANDLORD AND TENANT

Lease

Covenant to repair - Breach of covenant to repair - Liability -
Whether disrepair materially affected business - “Materially" -
Damages - Wallace v Manchester City Council (Times Law

LegalUpdate

Report, 23/7/1998) followed - No damages awarded -
(2002/7886P - O'Neill J - 31/1/2006) [2006] IEHC 18
Jiminez v Morrissey

Articles

Hession, Rachael

Business equity and contracting out of the Landlord and
Tenant Act 1994 - a comparative study

2006 C & PU 30

Power, Albert

Licence versus lease: Clear Channel UK Ltd v Manchester City
Council and the implications for Ireland

2006 C & PU 41

LEGAL HISTORY

Article

McDermott, Mark

The turbulent 20s

2006 (April) GLSI 38

LOCAL GOVERNMENT

Statutory Instruments

Local authorities (traffic wardens) act 1975 (fixed charge
offences) requlations 2006

Sl 136/2006

Roads act 1993 (classification of national roads) order 2006
S| 187/2006

Roads act 1993 (classification of regional roads) order 2006
S| 188/2006

MARITIME LAW

Library Acquisition

Jackson, D C

Enforcement of maritime claims
4th ed

London: LLP, 2005

N330

MEDICAL LAW
Article

Coveney, Hilary
Sweet child o' mine
2006 (May) GLSI 20

Library Acquisition

Gueret, Maurice

Irish medical directory 2006-2007: the directory of Irish
healthcare

2006-2007 ed

Dublin: Irish Medical Directory, 2006

M608.0022.C5

NEGLIGENCE

Contributory negligence

Personal injury - Road traffic accident -- Failure to wear
seatbelt - Balance of probability - Whether plaintiff fit to
resume duties as garda - Award of damages reduced by 25%
as result of contributory negligence - Damages of €111,396
awarded - (2002/7452P - Peart J - 25/1/2005) [2005] IEHC 18
0'Sullivan v Ryan
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Occupiers' liability

Personal injuries - Appeal - Liability -Credibility of plaintiff -
Whether decision of trial judge perverse - Hay v 0'Grady
[1992] 1 IR 210 followed - Appeal dismissed (312/00 - SC -
14/10/2005) [2005] IESC 91

Guckian v Genport Ltd

Articles

Binchy, William
Damages in tort litigation: new judicial approaches
2006 (Spring) QRTL 1

Binchy, William

Torts claims against schools: the implications of the Safety
Health and

Welfare at Work Act 2005

2006 (Spring) QRTL 28

Cox, Neville

Employers' liability for workplace stress: new legal
developments

2006 (Spring) QRTL 10

Ryan, Ray
Damage in negligence: getting the gist?
2006 (Spring) QRTL 20

PENSIONS

Scheme

Rectification - Pension scheme rules providing for escalation
payments - Common intention that increases in pension
payments subject to consumer price index cap - Subsequent
implementation of special rules omitting reference to cap -
Whether rectification of special rules possible - Rectification
ordered (2004/200SP - Kelly J - 18/3/2005) [2005] IEHC 87
Irish Pensions Trust Ltd v Central Remedial Clinic

Statutory Instrument

Pensions (incentive tax credits) regulations 2006
SI 243/2006

PLANNING AND ENVIRONMENTAL LAW

Waste licence

Foreshore - Development - Whether permission of Minister
for Marine required for development on foreshore - Whether
respondent precluded from taking into account environmental
impact of development on foreshore - Whether waste licence
required for development - Foreshore Act 1933 (No 12), s 2
& 3 -Waste Management Act 1996 (No 10), ss 3 & 54 - Leave
to issue judicial review proceedings granted (2005/291JR &
2005/52C0M - Clarke J - 18/1/2006) [2006] IEHC 15

Arklow Holidays Ltd v An Bord Pleandla

Articles

Flynn, Tom

A sorry saga - the implementation of the Nitrates directive in
Ireland

2006 IP & ELJ 19

McGarry, Paul

The European convention on Human Rights Act 2003:
Implications for local planning and housing authorities
2006 IP & EU 3

Library Acquisitions

Denyer-Green, Barry

Compulsory purchase and compensation
8th ed

Haywards Heath: Estates Gazette, 2005
N96.31



Duxbury, R M C

Telling & Duxbury's planning law and procedure
13th ed

Oxford: Oxford University Press, 2006

N96

POSTAL AND TELECOMMUNICATIONS

Statutory Instruments

Inland post amendment (no. 74) scheme, 2006
S| 117/2006

Inland post amendment (no. 75) scheme, 2006
SI1131/2006

Inland post amendment (no. 76) scheme, 2006
Sl 132/2006

PRACTICE AND PROCEDURE

Case management

Arbitration - Stay - Whether proceedings should be stayed
pending arbitration - Matter remitted to HC (75/05 - SC -
25/10/2005) [2005] IESC 94

Sysxnet Ltd v Solidworks

Costs

Taxation - Review - Principles upon which High Court may
disturb a decision of Taxing Master - Whether decision unjust
- Smyth v Tunney [1999] 1 ILRM 211 considered - Rules of the
Superior Courts 1986 (SI 15/1986), 0 99, r 38(3) - Courts and
Court Officers Act 1995 (No 31), s 27(3) -- Relief refused
(2002/14269P - Quirke J - 17/6/2005) [2005] IEHC 203

Kenny v Trinity College

Defence Forces

Plenary summons - Injunction sought - Discharge of private -
Whether plaintiff should have proceeded by way of judicial
review rather than by way of plenary summons - Whether
public law dimension - Whether fair issue raised - Adequacy
of damages - Balance of convenience - Whether declaratory
relief available independent of claim for damages -
Interlocutory injunction granted - (2005/2659P - Peart J -
15/8/2005) [2005] IEHC 293

Gannon v Minister for Defence

Discovery

Extradition - European arrest warrant - Documents relating to
arrests in 1985 and 2005 - Whether fear of inhuman and
degrading treatment if extradited - Whether necessary to
prove claim of delay - Whether documents relevant to issue
of surrender - Whether fishing expedition - European Arrest
Warrant Act 2003 (No 45), ss 16,37 and 40 - Rules of the
Superior Courts 1986 (SI 15/1986), 0 31 r 12(4) - Application
for discovery refused (2005/39Ext - Peart J - 23/11/2005)
[2005] IEHC 386

Minister for Justice, Equality and Law Reform v Stapleton

Discovery )

Private papers of member of Dail Eireann - Whether privilege
attaches - Nature of privilege - Parliamentary privilege -
Public interest immunity - Balancing exercise - Innocence at
stake exception to privilege - Whether exception applies to
investigation into corruption as to criminal trial - Discovery of
documents ordered (121 & 139/2004- SC - 20/12/2005)
[2005] IESC 85

Howlin v Morris

Discovery

Relevancy - Necessity - Constitutional challenge to legislative
ban on advertising of tobacco products - Whether documents
relevant to question of proportionality of ban - Whether
documents relevant and necessary for fair disposal of action -
Ryanair v Aer Rianta [2003] 4 IR 264 considered -Rules of the
Superior Courts 1986 (SI 15/1986), 0 31, r 12 - Discovery
refused (2004/4729P - Kelly J - 9/12/2005) [2005] IEHC 432

LegalUpdate

PJ Carroll Ltd v Minister for Health

Discovery

Necessity for discovery - Relevance - Whether documents
sought relevant to issues to be determined - Whether
documents necessary for fair disposal of cause or matter -
Whether discovery should be ordered - Rules of the Superior
Courts 1986 (I 15/1986), 0 31, r 12 - Rules of the Superior
Courts (No 2) (Discovery) 1999 (SI 233/1999) - Cooper Flynn v
Radio Telefis Eireann [2000] 3 IR 344 considered - Order for
discovery made (1998/9820P €& 9822P - Murphy J -
25/7/2005) [2005] IEHC 466

Cave v Beatty

Dismissal of proceedings

Inherent jurisdiction - Failure to disclose cause of action -
Medical negligence - Lay litigant - Failure to obtain expert
evidence showing negligence - Appeal dismissed; proceedings
dismissed (275/03- SC - 14/10/2005) [2005] IESC 92

Sugg v O'Keeffe

Dismissal of proceedings

Inherent jurisdiction - Failure to disclose cause of action - Res
judicata - Family law - Lands transferred to plaintiff's wife in
judicial separation proceedings - Plaintiff seeking to set aside
subsequent sale of lands by wife - Earlier unsuccessful
proceedings sought identical relief - Appeal dismissed;
proceedings dismissed (189/02 & 272/03 - SC - 20/10/2005)
[2005] IESC 93

Lynch v English

Locus standi

Personal rights - Treatment of psychiatric prisoners - Prison
reform - Whether plaintiff had focus standi - Relaxation of
locus standi rules -Whether plaintiff bona fide group -
Whether psychiatric prisoners disadvantaged - Cahill v Sutton
[1980] IR 269; SPUCv Coogan [1989] IR 734 and Rv
Inspectorate of Pollution, Ex parte Greenpeace Ltd (No 2) [1994]
4 All'ER 329 considered; Mulcreevey v Minister for
Environment [2004] 1R 72 applied; CIF v Dublin City Council
[2005] IESC 16 [2005] 2 IR 496 distinguished - Plaintiff
granted focus standi (2001/16889P - Gilligan J - 2/9/2005)
[2005] IEHC 305

Irish Penal Reform Trust Ltd v Governor of Mountjoy Prison

Parties

Joinder - Defendant - Right to be joined as defendant against
plaintiff's wishes - Whether defendant's presence necessary to
enable effectual and complete adjudication - Barlow v
Fanning [2002] 2 IR 593 considered - Rules of the Superior
Courts 1986 (SI 15/1986), 0 15, r 13 -~ Order joining
defendant to proceedings (2005/2478P - Kelly J - 14/10/2005)
[2005] IEHC 348

Duignan v Dudgeon

Security for costs

Judicial review - Limited liability company - Security for costs
of leave application - Whether prima facie defence established
- Whether necessary to show prima facie defence to leave
application rather than proceedings as whole - Whether
prima facie defence must be established in grounding affidavit
- Lancefort Ltd v An Bord Pleandla (No. 2) [1999] 2 IR 270,
Interfinance Group Ltd v KPMG Pete Marwick (Unrep, Morris J,
29/6/1998) and Village Residents Association Ltd v An Bord
Pleandla [2000] 4 IR 321 considered - Bula v Tara Mines
(1988] IR 474 applied - Companies Act 1963 (No 33) 53 90 -
Appeal refused and order for security for costs upheld -
(54812004 - SC - 13/1/2006) [2008] IESC 1

Usk District Residents Association Ltd v Environmental
Protection Agency

Stay

Appeal - Employment - Collective bargaining - Jurisdiction of
Labour Court - Stay on hearing refused pending appeal to SC
- Whether Labour Court bound to follow rules of fair
procedures and evidence - Whether applicant entitled to stay
hearing - Whether injunction more appropriate - Whether risk
of irreversible harm necessary - Whether risk of prejudice to
applicant - Industrial Relations (Amendment) Act 2001 (No
11); Industrial Relations (Miscellaneous Provisions) Act 2004
(No 4), ss 2.and 9 - Appeal allowed; stay imposed (377/05 -
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SC - 9/11/2005) [2005] IESC 95
Ryanair Ltd v Labour Court

Summary Judgment

Plenary hearing - Circumstances in which court should remit
action to plenary hearing - Circumstances in which court
should grant summary judgment - Whether defendant had
established sufficient basis for defending action - Whether
defendant had to satisfy court that defence which would
probably succeed - Whether the court should consider merits
of matter where it has already decided that to remit to
plenary hearing - Judgment awarded for part sum and
balance remitted to plenary hearing - (2003/1078S & 10795 -
Clarke J - 25/2/2005) [2005] IEHC 47

Chadwicks Ltd v P Byrne Roofing Ltd

Summons

Renewal - Application to set aside renewal - Appeal -
Discretion - Statute of Limitations - Whether solicitor had
grounds for believing previous solicitor had already served
summons - Whether defendant advanced grounds to set aside
renewal - Appeal allowed; renewal set aside (205/03 - SC -
11/5/2005) [2005] IESC 88

Boylan v Glaxo Laboratories ple

Statutory Instruments

District Court (employment equality act 1998) rules 2006
SI 263/2006

District Court (order 16) rules 2006
S1 238/2006

Rules of the Superior Courts (proceeds of crime and financing
of terrorism) 2006
SI 242/2006

PROBATE

Administration of estate

Administration with will annexed - Administrator discharging
debts of estate - Whether administrator entitled to recover
monies from legatee - Legatee appointed managing agent of
deceased's public house during his lifetime - Whether debts to
have been paid by legatee during deceased's lifetime from
profits of deceased's pub - Order that legatee pay monies to
estate of deceased (2003/500SP - Herbert J - 24/1/2006)
[20086] IEHC 24

0'Connor v Markey

Article

Keating, Albert

Pre-probate construction of testamentary documents and
extrinsic evidence

2006 C & PU 36

PROPERTY

Library Acquisition

Denyer-Green, Barry

Compulsory purchase and compensation
8th ed

Haywards Heath: Estates Gazette, 2005
N96.31

RELIGION
Article
Kealey, Michael

Publish and be damned
2006 (April) GLSI 20



ROAD TRAFFIC

Motor Insurers Bureau of Ireland

Road traffic accident - Liability - Untraced owner or user of
motor vehicle - Whether onus on plaintiff to establish
untraced owner or user not exempt from compulsory
insurance - Qil spillage - Cause of spillage unknown - Proof
of negligence - Contributory negligence - Rothwell v MIBI
[2003] 1 1R 268 followed - Motor Insurers Bureau of Ireland
Agreement 1988 - Defendant held liable, Plaintiff held 15%
contributorily negligent - (2002/5647P - Macken J -
10/5/2005) [2005] IEHC 184

Lynch v Motor Insurers Bureau of Ireland

Article
0'Dwyer, Evan

Points of order
2006 (May) GLSI 32

SEA AND SEASHORE

Statutory Instruments

Harbours act 1996 (extension of the pilotage district of the
Port of Waterford Company) order 2006
SI1193/2006

Marine (delegation of ministerial functions) (no. 2) order 2006
SI1167/2006

Sea pollution (prevention of pollution by garbage from ships)
(amendment] regulations 2006
SI239/2006

SECURITY

Statutory Instrument

Private security services act 2004 (commencement) (sections
29 t0 33, 35 and 37 (part)) order 2006
Sl 151/2006

SHIPPING

Salvage

Wreck of Lusitania - "Archaeological object” - Whether wreck
an "archaeological object" - Whether objects associated with

wreck were so plentiful or mundane that they did not have to
be preserved - In re “La Lavia" [1999] 3 IR 413 distinguished -
National Monuments Act 1930 (No 2), s 2 - Certiorari granted
(2001/579JR - Herbert J - 17/6/2005) [2005] IEHC 207

Bemis v Minister for Arts

Library Acquisition

Schofield, John

Laytime and demurrage
5th ed

London: LLP, 2005
N337.5

SOCIAL WELFARE

Statutory Instruments

Social welfare (consolidated contributions and insurability)
(amendment) (no.1) (refunds) regulations 2006
SI 204/2006

Social welfare (consolidated payments provisions)
(amendment) (no.3) (Island allowance) requlations 2006
SI199/2006

LegalUpdate

Social welfare (consolidated payments provisions)
(amendment) (no.4) (assessment of maintenance) regulations
2006

SI200/2006

Social welfare (consolidated payments provisions)
(amendment) (no.5) (treatment benefit) requlations 2006
S1201/2006

Social welfare (consolidated payments provisions)
(amendment) (no.7) (materity and adoptive benefit)
regulations 2006

S1202/2006

Social welfare (consolidated payments provisions)
(amendment) (no.6) (increase in rates) regulations 2005
SI 880/2005

Social welfare (consolidated supplementary welfare allowance)
(amendment) (no.1) (training course disregard, benefit and
privilege) regulations 2006

S1203/2006

Social welfare law reform and pensions act 2006 (sections 26
and 27) (commencement) order 2006
SI 206/2006

Social welfare (occupational injuries) (amendment) (no.1)
regulations 2005
S1881/2005

Social welfare reform and pensions act 2006 (sections 5 and
6) (commencement) order 2006
SI 205/2006

Social welfare (rent allowance) (amendment) regulations 2005
SI 879/2005

Social welfare law reform and pensions act 2006 (section 39
(in so far as it inserts section 3B into the pensions act 1990))
(commencement) order, 2006

SI169/2006

Social welfare law reform and pensions act 2006 (sections
4(4), 4(5), 31 and 33) (commencement) order 2006
SI 24612006

TAXATION

Income tax

Solicitor - Clients' money in general deposit account -
Whether funds in account remain property of clients -
Whether interest earned on accounts income of solicitor or
client - Whether income tax payable on interest by solicitor -
Solicitors Professional Practice, Conduct and Discipline
Regulations 1986 (SI 405/1986) - Tax not payable (2004/368R
- Hanna J - 9/6/2005) [2005] IEHC 179

Cahill v O'Driscoll

Value added tax

Lease - Capitalised value - Open market value - Unique
building - Review of supplier's charge by customer - Forbes v
Tobin (Unrep, SC, 17/7/2002) Vialue-Added Tax Regulations
1979 (SI 63/1979), reg 19 - Order setting aside arbitrator's
award refused (2005/379SP - Gilligan J - 26/9/2005) [2005]
|EHC 334

Campus and Stadium Ireland Development Ltd v Dublin
Waterworld Ltd

Library Acquisitions

Dolton, Alan

Tolley's tax cases 2006
London: LexisNexis Tolley, 2006
M335

Dolton, Alan

Tolley's VAT cases 2006
London: LexisNexis Tolley, 2006
M337.45.22
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Statutory Instruments

Finance act, 2005 (chapter 3 of part 2) commencement order
2006
S1229/2006

Pensions (incentive tax credits) regulations 2006
SI 243/2006

Taxes consolidation act 1997 (qualifying town renewal areas)
(Banagher, County Offaly) order 2004 (amendment) order
2005

SI 411/2005

Taxes consolidation act 1997 (qualifying urban renewal areas)
(Tallaght, Dublin) order 2004 (amendment) order 2005
SI 410/2005

Value-added tax (amendment) regulations 2006
S| 198/2006

TELECOMMUNICATIONS

Statutory Instrument

Foreign post amendment (no. 40) scheme 2006
SI 118/2006

TORTS

Personal injuries

Dismissal of proceedings - Road traffic accident - Liability
admitted - Exaggeration of injury - Exaggeration admitted in
pre-trial correspondence - Whether plaintiff gave false or
misleading evidence - Whether plaintiff's claim should be
dismissed for giving false or misleading evidence - Civil
Liability and Courts Act 2004 (No 31), s 26 - Application to
dismiss refused and damages awarded - (2001/17317P - Kelly
J - 25/2/2005) [2005] IEHC 48

Mulkern v Flesk

Article

Binchy, William

Torts claims against schools: the implications of the Safety
Health and

Welfare at Work Act 2005

2006 (Spring) QRTL 28

TRANSPORT

Statutory Instruments

Railway safety act 2005 (section 5 and parts 4, 9 and 10)
(commencement) order 2006
SI 215/2006

Taxi regulation act 2003 (small public service vehicles) (fixed
charge offences) requlations 2006
SI 155/2006

Taxi regulation act 2003 (small public service vehicles)
(licensing) regulations 2006
SI211/2006

TRUSTS

Fiduciary relationship

Duty to account - Solicitor's client account - Interest earned
on account - Whether funds remaining property of clients -
Whether fiduciary relationship ended by relief from obligation
to account - Solicitors Professional Practice, Conduct and
Discipline Regulations 1986 (S| 405/1986) - Funds remained
property of client (2004/368R - Hanna J - 9/6/2005) [2005]
IEHC 179

Cahill v O'Driscoll
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Statutory Instrument

Legal metrology (type approval) regulations 2006
SI 207/2006

AT A GLANCE
COURT RULES

District Court (employment equality act 1998) rules 2006
SI 263/2006

District Court (order 16) rules 2006
SI 238/2006

Rules of the Superior Courts (proceeds of crime and financing
of terrorism) 2006
SI 24212006

European directives implemented into Irish law up to
23/6/2006

Information compiled by Robert Carey, Law Library, Four
Courts.

Bovine tuberculosis (attestation of the state and general
provisions) (amendment) order, 2006

Please see S.l as it implements a lot of Directives
S163/2006

Deep sea fishing opportunities and orange roughy protection
areas regulations 2006

REG/2270-2004

SI1174/2006

European Communities (authorization, placing on the market,
use and control of plant protection products) (amendment)
regulations 2006

DIR/2005-53, DIR/2005-54

SI1128/2006

European Communities (authorization, placing on the market,
use and control of plant protection products) (amendment)
(n0.6) requlations2005

DIR/2005-58

S| 795/2005

European Communities (avian influenza) (control on imports
from Bulgaria) regulations 2006

DEC/2006-247

SI 217/2006

European Communities (avian influenza) (control on imports
from Croatia) (amendment) regulations 2006

DEC/2006-11

S| 4812006

European Communities (avian influenza) (control on imports
from Israel) regulations 2006

DEC/2006-266

SI 216/2006

European Communities (avian influenza) (control on imports
of feathers from certain third countries) (amendment)
regulations 2006

DEC/2006-183

SI 126/2006

European Communities (avian influenza) (precautionary
measures) regulations 2006

DEC/2005-734, DEC/2005-745, DEC/2005-855
SI121/2006

European Communities (control on imports of products of
animal origin from Madagascar) regulations 2006
DEC/2006-241

S1'190/2006

LegalUpdate

European Communities (avian influenza) (control on imports
from Switzerland) regulations 2006

DEC/2006-265

SI 228/2006

European Communities (Burma/Myanmar) (sanctions)
regulations (no 3) 2005

REG/798-2004

S1897/2005

European Communities (compulsory use of safety belts and
child restraint systems in motor vehicles) requlations 2006
DIR/1991-671, DIR/2003-20

SI 240/2006

European Communities (control of organisms harmful to
plants and plant products) (amendment) regulations 2006
DIR/2005-77, DIR/2006-14

SI 86/2006

European Communities (Democratic Republic of Congo)
(financial sanctions) requlations (no.2) 2005
REG/889-2005, REG/1183-2005

S1890/2005

European Communities (electronic communications networks
and services) (framework) (amendment) regulations 2006
DIR/2002-21

SI210/2006

European communities (environmental impact assessment)
(forestry consent system) (amendment) requlations 2006
DIR/85-337, DIR/1985-337, DIR/97-11, DIR/1997-11,
DIR/2003-35

SI'168/2006

European Communities (free movement of persons)
regulations 2006

DIR/2004-38

S1226/2006

European Communities (interoperability of the trans-European
conventional and high-speed rail systems) regulations 2006
DIR/2004-50

SI212/2006

European Communities (Irag) (financial sanctions) regulations
(no 3) 2005

REG/1210-2003

S| 894/2005

European Communities (Ivory Coast) (financial sanctions)
regulations (no.3)

2005

REG/174-2005, REG/560-2005

S1.892/2005

European Communities (Liberia) (sanctions) regulations (no. 3)
2005

REG/872-2004

51 896/2005

European Communities (merchant shipping) (ro-ro passenger
ship survivability) (amendment) rules 2006

DIR/2005-12

S187/2006

European Communities (milk quota) (amendment) regulations
2006

REG/1788-2003, REG/595-2004

S| 189/2006

European Communities (minimum safety requirements for
tunnels in the

Trans-European road network) requlations, 2006
DIR/2004-54

SI213/2006

European Communities (Newcastle disease) (control on
imports from Romania) regulations 2006
SI 225/2006
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European communities noise emission by equipment for use
outdoors (amendment) regulations 2006

DIR/2005-88

SI241/2006

European communities (pesticide residues) (cereals)
(amendment) regulations 2006

Please see S as it implements a lot of Directives
SI108/2006

European communities (pesticide residues) (products of plant
origin including fruit and vegetables) (amendment) regulations
2006

Please see S| as it implements a lot of Directives

SI1107/2006

European Communities (pesticide residues) (foodstuffs of
animal origin)(amendment) requlations 2006

Please see S. as it implements a lot of Directives
SI1106/2006

European Communities (protection measures in relation to
avian influenza in poultry) regulations 2006

Please see S| as it implements a lot of Directives
51112312006

European Communities (protection measures in relation to
avian influenza in wild birds) requlations 2006

Please see S as it implements a lot of Directives
SI1125/2006

European Communities (restrictive measures against certain
persons and entities associated with Usama bin Laden, the Al-
Qaida Network and the Taliban) regulations 2006
REG/881-2002

SI186/2006

European Communities (sampling methods and methods of
analysis for the official control of the levels of certain
containments in foodstuffs) requlations 2006

Please see S as it implements a lot of Directives

SI 14412006

European Communities (statistics) (business accounts surveys)
regulations

2006

REG/1165-1998, REG/1158-2005, REG/450-2003

SI 247/2006

European Communities (Sudan) (financial sanctions)
regulations 2005

REG/1184-2005

S1'900/2005

European Communities (takeover bids directive 2004/25/EC)
regulations 2006
SI 255/2006

European Communities (trade with Irag) regulations 2006
REG/1210-2003
S11130/2006

European Communities (Uzbekistan) (financial transfers)
regulations 2005

REG/1859-2005

S1'902/2005

European Communities (Zimbabwe) (sanctions) regulations
(no. 3) 2005

REG/314-2004

SI'904/2005

Financial transfers (Burma/Myanmar) (prohibition) order (no 3)
2005

REG/798-2004

SI 898/2005

Financial transfers (Democratic Republic of Congo)
(prohibition) order

(n0.2) 2005

REG/889-2005

SI.889/2005



Financial transfers (Irag) (prohibition) order (no.3) 2005
REG/1210-2003
SI 893/2005

Financial transfers (Ivory Coast) (prohibition) order (no.3) 2005
REG/174-2005, REG/560-2005
SI 891/2005

Financial transfers (Liberia) (prohibition) order (no 3) 2005
REG/872-2004
SI 895/2005

Financial transfers (Sudan) (prohibition) order 2005
REG/1184-2005
SI 899/2005

Financial transfers (Uzbekistan) (prohibition) order 2005
REG/1859-2005
S1'901/2005

Financial transfers (Zimbabwe) (prohibition) order (no. 3) 2005
REG/314-2004
S1'903/2005

Fishing effort for vessels in the context of the recovery of
certain stocks requlations 2006

REG/51-2006, REG[423-2004

SI176/2006

Fishing opportunities and associated conditions (no. 2)
regulations 2006

REG/51-2006

SI1173/2006

Satellite-based vessel monitoring systems regulations 2006
REG/2244-2003
SI1183/2006

Sea fisheries (conservation and rational exploitation of cod in
the North Sea and to the west of Scotland) regulations 2006
REG/2056-2001

SI1177/2006

Sea fisheries (conservation and rational exploitation of cod in
the Irish Sea) regulations 2006

REG/2549-2000

SI'178/2006

Sea fisheries (conservation and rational exploitation of deep-
sea fisheries species) requlations 2006

REG/2347-2002

SI175/2006

Sea fisheries (conservation and rational exploitation of hake)
regulations, 2006

REG/494-2002

Sl 179/2006

Sea fisheries (conservation and rational exploitation of hake)
(no.2) regulations, 2006

REG/881-2004

SI1180/2006

Sea fisheries (control of catches) regulations 2006
REG/2807-1983, REG/2847-1993
SI1170/2006

Sea fisheries (inspection of boats) regulations 2006
REG/1382-87
SI181/2006

Sea fisheries (marking and documentation of sea-fishing
boats) regulations

2006

REG/1381-1987

SI182/2006

Sea fisheries (technical conservation measures) regulations
2006

REG/3440-1984, REG/850-1998

SI171/2006

LegalUpdate

Sea fisheries (weighing procedures for herring, mackerel and
horse mackerel) regulations 2006

REG/51-2006

SI1172/2006

Sea fisheries (weighing procedures for herring, mackerel and
horse mackerel) (no. 4) requlations 2006

REG/27-2005, REG/1300-2005

S1732/2005

Acts of the Oireachtas 2006 (as of 23rd
June 2006)

Information compiled by Damien Grenham, Law
Library, Four Courts.

1/2006 University College Galway (Amendment) Act
2006
Signed 22/02/2006
2/2006 Teaching Council (Amendment) Act 2006
Signed 04/03/2006
3/2006 Irish Medicines Board (Miscellaneous
Provisions) Act 2006
Signed 04/03/2006
42006 Competition (Amendment) Act 2006
Signed 11/03/2006

Social Welfare Law Reform and Pensions Act
2006
Signed 24/03/2006

5/2006

6/2006 Finance Act 2006

Signed 31/03/2006
7/2006 Aviation Act 2006
Signed 04/0/2006
8/2006 Sea-Fisheries and Maritime Jurisdiction Act
2006
Signed 04/04/2006
9/2006 Employees (Provision of Information and
Consultation) Act 2006
Signed 09/04/2006
10/2006 Diplomatic Relations and Immunities
(Amendment) Act 2006
Signed 12/04/2006
11/2006 Criminal Law (Insanity) Act 2006
Signed 12/04/2006
12/2006 Registration of Deeds and Title Act 2006
Signed 07/05/2006
13/2006 Parental Leave (Amendment) Act 2006
Signed 18/05/2006
14/2006 Road Safety Authority Act 2006
Signed 31/05/2006
15/2006 Criminal Law (Sexual Offences) Act 2006
Signed 02/06/2006

Bills of the Qireachtas as of the 23rd June
2006

[pmb]: Description: Private Members' Bills are proposals for
legislation in Ireland initiated by members of the Dail or
Seanad. Other bills are initiated by the Government.

Information compiled by Damien Grenham, Law
Library, Four Courts.

Air navigation and transport (indemnities) bill 2005
15t stage- Seanad

July 2006 - Page 127

Broadcasting (amendment) bill 2003
15t stage -Dail

Building control bill 2005
Committee - Dail

Building societies (amendment) bill 2006
15t stage- Dail

Child trafficking and pornography (amendment) (no.2) bill
2004
2" stage- Dail [pmb] Jim 0'Keeffe

Civil law (miscellaneous provisions) bill 2006
15t stage - Dail

Civil partnership bill 2004
2M0 stage- Seanad

Climate change targets bill
ond stage - Dail [pmb] Famon Ryan and Ciaran Cuffe

Comhairle (amendment) bill 2004
2M0 stage - Dail

Competition (trade union membership) bill 2006
ond stage - Dail [pmb] Michael D. Higgins

Consumer rights enforcer bill 2004
15t stage -Dail

Courts (register of sentences) bill 2006
ond stage- Dail [pmb] Jim O'Keeffe

Criminal Justice bill 2004
Committee-Dail

Criminal justice (mutual assistance) bill 2005
Report stage - Seanad

Defence (amendment) bill 2005
20 stage - Dail [pmb] Billy Timmins

Defence of life and property bill 2006
15t stage- Seanad

Electricity regulation (amendment) bill 2003
2M0 stage - Seanad

Electoral (amendment) (prisoners' franchise) bill 2005
ond stage - Dail (Initiated in Seanad) [pmb] Gay Mitchell

Electoral (preparation of register of electors) (temporary
provisions) bill 2006
15t stage- Dail [pmb] Eamon Gilmore

Electoral registration commissioner bill 2005
2" stage- Dail [pmb] Eamon Gilmore

Employment permits bill 2005
Report stage - Dail

Energy (miscellaneous provisions) bill 2006
Committee - Dail

Enforcement of court orders bill 2004
2" stage- Dail

Enforcement of court orders (no.2) bill 2004
15U stage- Seanad

European communities (amendment) bill 2006
15t stage - Dail

Fines bill 2004
2M0 stage- Dail [pmb] Jim 0'Keeffe

Flugride (repeal of enactments) bill 2005
2" stage - Dail [pmb] John Gormley



Freedom of information (amendment) (no.2) bill 2003
19Ustage - Seanad

Fregdom of information (amendment) (n0.3) bill 2003
stage - Dail

Fur farming (prohibition) bill 2004
1 stage- Dail

Genealogy and heraldry bill 2006
15t stage- Seanad

Gogd Samaritan bill 2005
N0 stage - Dail [pmb] Billy Timmins

Greyhound industry (doping regulation) bill 2006
2" stage - Dail [pmb] Jimmy Deenihan

Heg\th (amendment) (no.2) bill 2004
2" stage- Dail

Heg\th (hospitals inspectorate) bill 2006
2" stage - Dail [pmb] Liz McManus

Health (nursing homes) (amendment) bill 2006
15U stage- Dail

Health (repayment scheme) bill 2006
Committee stage- Dail

Hetpatitis C compensation tribunal (amendment) bill 2006
SUstage - Dail

Hogsing (stage payments) bill 2004
2M0 stage- Seanad

Housing (stage payments) bill 2006
stage- Seanad

Human reproduction bill 2003
2" stage - Dail [pmb] Mary Upton

Inddﬁpendent monitoring commission (repeal) bill 2006
stage - Dail [pmb] Martin Ferris, Arthur Morgan,
Cummhgh/’n 6 Caoldin, Aengus 6 Snodaigh and Sedn Crowe.

Institutes of technology bill 2006
Committee- Dail

International criminal court bill 2003
Report - Dail

Intgmational peace missions bill 2003
stage - Dail [pmb] Gay Mitchell & Dinny McGinley

Irish nationality and citizenship and ministers and secretaries
(amendment) bill 2003
Report - Seanad

Land and conveyancing law reform bill 2006
15U stage- Seanad

Lag of the sea (repression of piracy) bill 2001
N stage - Dail [pmb] (Initiated in Seanad)

Lo%;al elections bill 2003
stage -Dail [pmb] Eamon Gilmore

Mercantile marine (avoidance of flags of convenience) bill
2005
2" stage- Dail [pmb] Thomas P. Broughan

Money advice and budgeting service bill 2002
1%Ustage - Dail

Naélona\ economic and social development office bill 2002
2N stage - Dail

National oil reserves agency bill 2006
15U stage- Dail

National sports campus development authority bill 2006
Committee stage - Dail

LegalUpdate

National oil reserves agency bill 2006
1%Ustage - Dail

National pensions reserve fund (ethical investment)
(amendment) bill 2006
15t stage- Seanad

National transport authority bill 2003
15U stage - Dail

Offences against the state acts (1939 to 1998) repeal bill 2004
tstage Dail

Offences against the state (amendment) bill 2006
15t stage- Seanad [pmb] Senators Joe o'Toole, David Norris,
Mary Henry and Feargal Quinn.

Ofﬁcial languages (amendment) bill 2005
2N stage -Seanad

Patents (amendment) bill 1999
Committee - Dail

Petdroleum and other minerals development bill 2005
stage - Dail [pmb] Thomas P. Broughan

Planning and development (acquisition of development land)
(assessment of compensation) bill 2003
15t stage - Dail

Planning and development (strategic infrastructure) bill 2006
Committee- Seanad

Planning and development amendment) bill 2003
15t stage - Dail

Planning and development (amendment) bill 2004
1%Ustage - Dail

Planning and development (amendment) bill 2005
Committee - Dail

Planning and development (amendment) (no.2) bill 2004
15t stage -Dail

Planning and development (amendment) (no.3) bill 2004
2"0 stage- Dail [pmb] Eamon Gilmore

Postal (miscellaneous provisions) bill 2001
15U stage -Dail (order for second stage)

Prisons bill 2005
Committee - Seanad

Proceeds of crime (amendment) bill 2003
1%Ustage - Dail

Propibition of ticket touts bill 2005
2% stage - Dail [pmb] Jimmy Deenihan

Public service management (recruitment and appointments)
bill 2003
1 stage - Dail

Pyaam'\d schemes bill 2006
N0 stage- Dail [pmb] Kathleen Lynch

Registration of wills bill 2005
Committee - Seanad

Registration of lobbyists bill 2003
2" stage- Dail [pmb] Pat Rabbitte

Residential tenancies (amendment) bill 2006
1%Ustage - Dail

Road traffic bill 2006
15Ustage- Seanad

Road traffic (mobile telephony) bill 2006
Committee- Dail

Sea pollution (miscellaneous provisions) bill 2003
Committee - Dail (Initiated in Seanad)
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Sexual offences (age of consent) (temporary provisions) bill
2006
2N stage - Dail [p.m.b.] Brendan Howlin

Sustainable communities bill 2004
15t stage - Dail

The Royal College of Surgeons in Ireland (Charter Amendment)
bill 2002
2" stage - Seanad [p.m.b]

Totalisator (amendment) bill 2005
15t stage - Seanad

Tribunals of inquiry bill 2005
tstage Dail

Twenty-fourth amendment of the Constitution bill 2002
15t stage- Dail

ngnty—seventh amendment of the constitution bill 2003
N0 stage - Dail

Twenty-seventh amendment of the constitution (No.2) bill
2003
15U stage - Dail

Twenty-eighth amendment of the constitution bill 2005
15t stage- Dail

ngnty—eighth amendment of the constitution bill 2006
N0 stage- Dail [pmb] Michael D. Higgins

Twenty-eighth amendment of the constitution (No.2) bill
2006
2"% stage- Dail [pmb] Dan Boyle

ngnty—eighth amendment of the constitution (No.3) bill 2006
N0 stage- Dail [pmb] Dan Boyle

dste management (amendment) bill 2002
stage- Dail

dste management (amendment) bill 2003
stage - Dail [pmb] Arthur Morgan

Water services bill 2003
Committee - Dail (Initiated in Seanad)

Whistleblowers protection bill 1999
Committee - Dail
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Development Consents and the

EIA Directive

Garrett Simons BL*

Introduction

The European Court of Justice ("ECJ") has recently delivered two judgments
concerning the environmental impact assessment directive, Commission v
United Kingdom," and R. (On the application of Barker) v London Bromley
Borough Council2 Although the specific subject-matter of the judgments,
namely, the implications of the directive for outline planning permissions,
is not immediately relevant to Irish law,3 the judgments do establish some
important general principles with respect to the necessity for carrying out
an environmental impact assessment. In particular, the ECJ has again
elaborated upon the concept of a "development consent” within the
meaning of the directive. As a result of these judgments, it would seem
that the adequacy of the assessment, if any, carried out at the time of the
grant planning permission may be challenged months or even years after
the date of grant. Notwithstanding the strict time-limits on judicial review
proceedings, the happenstance of an application subsequently for some
additional consent or approval might well trigger a requirement to make
good the failure to have had any, or any adequate, environmental impact
assessment at the earlier stage.

The judgments

Both cases concerned the English legislative scheme for outline planning
permissions. In contrast to the position obtaining under Irish law,® it was
possible under English law to apply for outline planning permission in
respect of development projects subject to the environmental impact
assessment directive. Under the relevant English legislation, the
environmental impact assessment was to be carried out at the stage of the
initial outline planning permission, and there was no provision for the
possibility of assessment at the later stage of approval of the reserved
matters. Similarly, any screening was also to be carried out exclusively at
the stage of the application for outline planning permission. (A screening
decision is a decision, in the context of sub-threshold development, as to
whether a particular development project is likely to have significant
effects on the environment so as to trigger a requirement for an
assessment.)

The directive requires that an environmental impact assessment be carried
out prior to the giving of development consent for certain development
projects. A "development consent” is defined as "the decision of the
competent authority or authorities which entitles the developer to proceed

with the project” The United Kingdom argued that the initial grant of
outline planning permission constituted the relevant development
consent, and that the subsequent decision on the approval of reserved
matters was merely an implementing decision.

The argument in this regard was somewhat circular. In effect, it was being
suggested that a particular decision could only constitute a development
consent—and thus require the carrying out of an environmental impact
assessment—where national law allowed for such assessment to be carried
out at the time of that decision. On this reasoning, the decision on the
approval of reserved matters could not be a development consent as
English law precluded an assessment at that stage.

This argument was rejected by the ECJ in Commission v United Kingdom.
The ECJ took a literal approach to the interpretation of "development
consent”, ruling that as the proposed development could not "proceed”
without the approval of reserved matters, same constituted part of a
multi-stage development consent.

“In the present case, it is common ground that, under national law, a
developer cannot commence works in implementation of his project
until he has obtained reserved matters approval. Until such approval
has been granted, the development in question is still not (entirely)
authorised.

“Therefore, the two decisions provided for by the rules at issue in the
present case, namely outline planning permission and the decision
approving reserved matters, must be considered to constitute, as a
whole, a (multi-stage) 'development consent’ within the meaning of
Article 1(2) of Directive 85/337, as amended.”

The ECJ went on to rule that the fact that English law allowed for an
assessment at the first stage only, i.e. at the stage of the outline planning
permission, was contrary to the directive. The directive, as interpreted by
the ECJ, requires that the possibility of an assessment at a later stage must
also exist. Notwithstanding the fact that the assessment should ordinarily
be carried out at the earliest possible stage of the decision-making process,
an assessment may need to be carried out before the final part of the
development consent is put in place.

“[...] where national law provides for a consent procedure comprising
more than one stage, one involving a principal decision and the other
involving an implementing decision which cannot extend beyond the

C-201/02) [2004] E.CR. I-723.

Garrett Simons is a practising barrister and the author
of Planning and Development Law, Thomson Round
Hall, Dublin, 2004. This article is based on material
from the forthcoming second edition; all rights are
reserved in this regard. Fintan Valentine, B.L, made
some very useful comments on a first draft of this
article.

Case C508/03; May 4, 2006.

Case C290/03; May 4, 2006.

Under Irish law, outline planning permission is not
available in respect of development subject to the
environmental impact assessment directive: Planning
and Development Regulations 2001, art.96.

Prior to this the leading judgment had been that of R.
(On the application of Wells) v Secretary of State for
Transport, Local Government and the Regions (Case
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Planning and Development Regulations 2001, art.96.
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parameters set by the principal decision, the effects which a project
may have on the environment must be identified and assessed at the
time of the procedure relating to the principal decision. It is only if
those effects are not identifiable until the time of the procedure
relating to the implementing decision that the assessment should be
carried out in the course of that procedure.”

While there is, in effect, a presumption that the environmental impact
assessment should be carried out at the first stage of a multi-stage
development consent procedure, national legislation cannot preclude the
possibility of an assessment at the later stage(s). This is because the duty
to ensure that a proper assessment is carried out continues throughout
the entire decision-making process: if, for whatever reason, there has been
a failure either to carry out any assessment at the earlier stage, or if such
assessment was deficient or inadequate, then there is an obligation on the
subsequent decision-maker to remedy this.

The obligation to remedy any earlier deficiencies before the final part of a
development consent is given was stated in more explicit terms in Barker.

"[...] Articles 2(1) and 4(2) of Directive 85/337 are to be interpreted as
requiring an environmental impact assessment to be carried out if, in
the case of grant of consent comprising more than one stage, it
becomes apparent, in the course of the second stage, that the project
is likely to have significant effects on the environment by virtue inter
alia of its nature, size or location."

Discussion

Objectors to a development project will often allege that planning
permission has been granted in breach of the requirements of the
directive. In some cases, there will have been no assessment and it will be
argued that there should have been one; in others, the contention will be
that the environmental impact assessment carried out prior to the grant
of planning permission was inadequate. The traditional view had been,
however, that unless a formal challenge by way of judicial review was
brought within time, the absence of any assessment, or the alleged
inadequacy of an assessment, could not be raised subsequently.® This view
will have to be reconsidered now in light of the two recent judgments of
the ECJ. The intriguing prospect presented by the judgments is that a
deficient assessment may have to be remedied where, for whatever reason,
a further consent is required in respect of the development.

This (remedial) obligation may arise even in circumstances where there is
no requirement under national law, still less a prescribed procedure, for
environmental impact assessment at the stage of the later decision. To put
the matter another way, the happenstance of an application subsequently
for some form of consent or approval might well trigger a requirement to
make good the failure to have had any, or any adequate, environmental
impact assessment at an earlier stage. It is only where—as in the case of
the then English legislation in respect of outline planning permissions—the
relevant national legislation actually precludes the possibility of an

assessment that same cannot be carried out. The underlying legislation
itself will then be subject to challenge.

The availability of this—admittedly innovative—remedy is dependent on
the later decision constituting a "development consent” within the
meaning of the directive. Scannell argues that a development consent
must mean an environmental consent and cannot reasonably be construed
as one of the many other consents which developers may need before
being entitled to proceed with projects.’”

The ECJ has provided little guidance as to the test to be applied in this
regard. It follows from the judgment in Commission v United Kingdom,
however, that the mere fact that a decision is an implementing decision,
subsidiary to a principal decision, does not preclude a finding that that
decision is a development consent. The logic here seems to be that a
multi-stage development consent is not complete until the last decision is
in place, and, accordingly, the obligation to ensure that a proper
assessment has been carried out remains right until the last piece of the
jigsaw is in place.

The High Court had previously ruled that the respective decisions of An
Bord Pleandla, on an application for planning permission, and the
Environmental Protection Agency, on an application for a waste licence,
are complementary and form two parts of the one "development consent”8
This judgment would appear to be entirely consistent with the more recent
judgments of the ECJ. The development project cannot "proceed” until the
construction of the relevant structures and the carrying on of the licensed
activity are both authorised.

The Environmental Protection Agency would, therefore, be subject to the
remedial obligation where a proper assessment was not carried out under
the planning legislation. It is arguable that in such circumstances, the
Environmental Protection Agency would be obliged to call for an
environmental impact statement even though there is no formal
procedure under national law whereby this might be done.

It may be more difficult in other instances to say whether or not a
particular decision should be regarded as a part of multi-stage
development consent. For example, should a decision to extend the life or
duration of a planning permission be regarded as a development consent?
Ordinarily, a planning authority enjoys only a very limited discretion in this
regard—confined to ensuring that the various statutory criteria under s.42
of the Planning and Development Act 2000 have been satisfied—and is not
entitled to reconsider the planning merits of the permitted development.
The decision is a ministerial one only. Yet, on a literal interpretation, where
planning permission is expiring, the development project cannot be
completed without an extension: any further works would otherwise be
unauthorised. The continued development project cannot therefore
“proceed” without the extension. On this view, then, it is arguable that if
the initial decision to grant planning permission was deficient—whether
on account of there being no environmental impact assessment or the first
assessment being inadequate—then the planning authority would not be
entitled to extend the duration of the planning permission without an

6 7

Derrybrien Co-operative Society Ltd. v Saorgus Energy
Ltd., unreported, High Court, Dunne J.,, June 3, 2005.

Scannell, Environmental and Land Use Law, Thomson
Round Hall, Dublin, 2006, para.5-30.

8 Martin v An Bord Pleandla (No. 2), unreported, High
Court, Smyth J., November 30, 2004.
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environmental impact assessment being undertaken at that stage. In
practice, it would probably be simpler for the planning authority to refuse
to grant the extension, in that it would be very difficult to attempt to
perform an extra-statutory form of environmental impact assessment
within the confines of the s.42 procedure.

Another potential grey area is in respect of planning conditions leaving
matters over for agreement as between the developer and the planning
authority. The scope of such conditions should properly be limited to
matters of technical detail and thus should not present new environmental
considerations.? The decision of the planning authority agreeing the
various matters might, nevertheless, be regarded as the final stage of the
development consent.'0 This is especially so where, as is often the case, the
condition states that the various matters are to be agreed “prior to the
commencement of development” In such circumstances, the development
cannot “"proceed” until the matters have been agreed.

“Shall not question validity"”

There is a prohibition under s.50 of the 2000 Act on "questioning the
validity" of the decision on, inter alio, an application for planning
permission other than by way of judicial review proceedings. As the
requirement for an extra-statutory environmental impact assessment in
the case of a second development consent can, by definition, only arise
because of a deficiency at the first stage of decision-making, it might be
said that to demand an environmental impact assessment is to call into
question the validity of the first decision. This collateral attack might be
brought months, or even years, after the expiration of the statutory time
limit under s.50 for challenging the decision on an application for planning
permission.

A similar issue was considered in general terms by the High Court of
England and Wales and the Court of Appeal in R. (On the application of The
Noble Organisation Ltd) v Thanet District Council™ Outline planning
permission had been granted for a business park. A second outline
planning permission was subsequently granted for a plot within the
business park. The facts were unusual in that—notwithstanding that there
was no requirement to do so under English legislation—the relevant
planning authority had decided, at the reserved matters stage, to consider
whether or not to call for an environmental impact statement. Presumably
this was done out of an abundance of caution, in circumstances where the
House of Lords in Barker had previously referred questions as to the
compatibility of the one-off procedure to the European Court of Justice,
and that reference was, at that time, still pending.

In deciding at the reserved matter stage whether or not an environmental
impact assessment was required, the planning authority relied on the fact
that it had previously decided at the time of the application for second
outline planning permission that the characteristics and location of the
development were not such as to require an environmental impact
assessment. The applicant for judicial review had sought to criticise this
approach, arguing that it was almost a contradiction in terms to enquire

whether the effects of the reserved matters were likely to be significantly
different from those considered at the outline planning permission stage:
reserved matters must fall within the scope of the outline planning
permission. The argument continued that if consideration is to be given to
an environmental impact assessment at the reserved matters stage, the
only proper question must be whether the development per se was likely
to give rise to significant environmental effects. That was a fresh factual
question. The formal validity of earlier planning permissions was not an
answer to it. The High Court rejected these arguments.

The question as to the extent to which it was permissible to criticise (to use
a neutral term) previous decisions in the context of a challenge to a more
recent decision was to the fore when the matter was appealed to the Court
of Appeal.12 It was urged on behalf of the applicant for judicial review that
unlawful reasoning in one planning decision may vitiate a later planning
decision reliant upon the same reasoning, notwithstanding the formal
validity of the earlier decision. It was argued in the alternative and in any
event that—irrespective of the position under domestic law—the formal
validity of the earlier decisions could not be a defence to a challenge to a
later decision as this would conflict with the principle of effectiveness of
EC law.

The Court of Appeal held that, as a matter of domestic law, the applicant
was not entitled to challenge directly or indirectly the previous decisions
to grant planning permission, nor the screening decision in respect of the
second planning permission. The challenge to the decision at the approval
of reserved matters stage not to require an environmental impact
assessment was, in effect, an impermissible collateral challenge to those
decisions. The Court of Appeal did accept that there was a difference
between a challenge to validity of an earlier decision and a subsequent
challenge to the reasoning underlying it, but considered that this did not
advance the applicant's case. The relevance of the previous decisions was
that they would have certain effects, and the planning authority in its
screening exercise at the approval of the reserved matters stage was
entitled to conclude that those matters were unlikely to have any greater
significant environmental impact than that impact which resulted from
the grant of outline planning permission. The Court of Appeal did not,
therefore, accept that the question of whether an environmental impact
assessment was required was a fresh factual question necessitating a de
novo consideration of the whole development.

Turning now to the Court of Appeal's treatment of the argument based on
the effectiveness of EC law. The applicant had argued that an unlawful
failure to undertake an environmental impact assessment at the outline
planning permission stage triggered a remedial obligation at the approval
of reserved matters stage. This was so notwithstanding the formal validity
of the previous planning permission. The Court of Appeal rejected this
argument, emphasising that there was a clear domestic remedy available,
if exercised promptly, for quashing the previous decisions, ie. an
application for judicial review. The Court of Appeal found that the
domestic requirement of promptness in judicial review proceedings struck
a reasonable balance between the need to provide a remedy and, in this
instance, the public interest in the effective administration of planning

9 Arklow Holidays Ltd. v An Bord Pleandla [2006] IEHC 15,
unreported, Clarke J,, January 18, 2006 (if criteria under
condition impermissibly wide, then arguable that the
public was excluded from appropriate consultation, as
required by the directive, in relation to the final
determination of the matters subject to the condition).
cf. O'Connor v Dublin Corporation, unreported, High 60.

Court, O'Neill J,, October 3, 2000 (at 43) where the High

Court held that the compliance procedure did not 12

the planning permission.
T [2004] EWCA 2576 (Admin); [2005] 1 P. & CR. 27;
[2005] EWCA Civ 782; [2006] 1 P. & C.R. 13; [2006] J.P.L.

[2005] EWCA Civ 782; [2006] 1 P. & C.R. 13; [2006] J.P.L.

constitute a "development consent” as it merely 0.
involved the implementation of a condition attached to
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controls and legal certainty. In the circumstances, it could not be said that
it was contrary to EC law to allow reliance to be placed on the formal
validity of the earlier decisions.

The Court of Appeal noted that the European Court of Justice had upheld
the importance of giving certainty to public decisions by holding that the
application of reasonable time limits for challenging them does not
infringe the principle of effectiveness; express reference was made in this
regard to the case of Rewe v Landwirtschaftskammer Saarland.’3 The
Court of Appeal also emphasised that the European Court of Justice in R.
(On the application of Wells) v Secretary of State for Transport'4, Local
Government and the Regions had held that detailed procedural rules are a
matter for the domestic legal order of each Member State, under the
principle of procedural autonomy of the Member States, provided that
they are not less favourable than those governing similar domestic
situations (principle of equivalence) and that they do not render
impossible in practice or excessively difficult the exercise of rights
conferred by the Community legal order (principle of effectiveness).

"Applying those principles to the facts of this case, if either of the two
outline planning permissions required andfor were not the subject of
valid screening exercise, there was a clear domestic remedy, if exercised
promptly, for quashing either of them and/or the screening opinion at
the leisure park outline permission stage. The domestic requirement of
promptness in the exercise of the remedy, as Miss Robinson observed,

strikes a reasonable balance between the need to provide a remedy and,
in this instance, the public interest in the effective administration of
planning controls and legal certainty. Accordingly, in my view, this
challenge to the reserved matters screening opinion was not deprived
of effect by the Council's reliance on the formal validity of the outline
permissions and the screening opinion in relation to the latter, since
they had been challengeable by judicial review, if sought promptly - a
sufficient remedy as a matter of community law."1®

With respect, the approach of the Court of Appeal is not entirely
convincing.  First, the logic of the judgment in Wells—and of the
subsequent judgments in Barker and Commission v United Kingdom—is
that a failure to have any or any adequate environmental impact
assessment at an earlier stage is something which should be remedied on
the occasion of a subsequent application for a development consent. This
logic would be entirely undermined if it was always an answer to say that
environmental impact assessment could not be carried out in the context
of the application for the later development consent simply because this
might cast aspersions on the earlier decision. Indeed the requirement for
the environmental impact assessment will, by definition, only have arisen
precisely because there was some mishap at the stage of the decision on
the earlier development consent. Secondly, is it not sufficient for the
purposes of legal certainty that the earlier decision is not set aside; is it not
going too far to say that one cannot even call into question the
correctness of that decision whilst leaving its formal validity intact? @

13 (Case 33/76) [1976] E.C.R. 1989. 14

(Case C-201/02) [2004] E.CR. |-723. 15

([2005] EWCA Civ 782; [2006] 1 P. & C.R. 13; [2006] J.P.L.
60, [61].
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Misuse of Drugs provisions in
the Criminal Justice Bill

Gerard Murphy B.L

Part 8 of the Criminal Justice Bill contains a number of provisions relating
to the Misuse of Drugs Act, 1977 as amended. These provisions affect the
prosecution and sentencing of a person in relation to the offence of
possession of drugs in excess of €13,0002 for sale or supply3. A new
offence is also created of importing controlled drugs with a market value
of €13,000 or more.

Amendment to ss. 15 and 15A of the Misuse of
Drugs Act, 1977

Section 80 of the Bill relates to proceedings for an offence under s. 15A of
the Misuse of Drugs Act, 1977 (possession of drugs in excess of €13,000
for sale or supply). Section 15A was inserted by s.4 of the Criminal Justice
Act, 1999. Section 80 provides that it shall not be necessary for the
prosecution to prove that a person knew that the market value of the
drugs amounted to €13,000 or more or that he or she was reckless in that
regard. The section makes it clear that the simple possession of drugs with
a market value in excess of €13,000 is sufficient to constitute the offence.
The accused need not have been aware of the market value of the drugs
he is alleged to have possessed.

Section 15 of the original Misuse of Drugs Act provides for a rebuttable
presumption in subsection 24 that the person was in possession of the
controlled drug for the purpose of selling or otherwise supplying it to
another. Section 84 of the Bill provides that a person may rebut this
presumption by showing that at the time of the alleged offence s/he was
in lawful possession by virtue of regulations made under s. 4 of the 1977 Act.

New offence under s. 15B of the Misuse of Drugs
Act, 1977

Section 81 of the Bill provides for a new Section 15B offence of importing
controlled drugs with a market value of €13,000 or more. It shall not be
necessary for the prosecution to prove that the person knew that the
market value of the drugs amounted to €13,000 or more. The consent of
the DPP is required for a prosecution under this section.

Penalty Provisions

Section 83 of the Bill provides that the penalty provisions in s. 27 of the
Misuse of Drugs Act, 1977 (as amended by s. 5 of the Criminal Justice Act,
1999) which apply to an offence under s. 15A shall also apply to an offence
under section 15B. Section 275 of the 1977 Act provides that a person
convicted on indictment may be imprisoned for life or such shorter period
as the court may determine, and also provides for the so called "mandatory
minimum 10 year sentence”, although, as the Chief Justice said in a recent
case, the use of the term "mandatory” is misleading®.

A new s. 27 (3AA) is introduced into the Misuse of Drugs Act, 1977
whereby the court may, in imposing sentence for an offence committed
under s. 15A or s. 15B, have particular regard to whether the person has a
previous conviction for a drug trafficking offence.

A new subsection 3CC is also introduced. The court when deciding not to
impose a sentence of not less than 10 years may have regard to the
following two factors:-

Faculty of Law, UCC. This paper was given at the Criminal Justice Conference organised
by the Faculty of Law, UCC on 15t June, 2006.

2 The original amount was IRE10,000 but this was converted to €13,000 by the Euro
Changeover (Amounts) Act, 2002.

Under s. 15A of the Misuse of Drugs Act, 1977

Section 15 (2): "Subject to section 29 (3) of this Act, in any proceedings for an offence
under subsection (1) of this section, where it is proved that a person was in possession of
a controlled drug and the court, having regard to the quantity of the controlled drug
which the person possessed or to such other matter as the court considers relevant, is
satisfied that it is reasonable to assume that the controlled drug was not intended for the
immediate personal use of the person, he shall be presumed, until the court is satisfied
to the contrary, to have been in possession of the controlled drug for the purpose of
selling or otherwise supplying it to another in contravention of regulations under section
5 of this Act.” A similar provision exists in s. 15A (2).

Section 5 of the Criminal Justice Act introduced the following subsections into s. 27 of
the Misuse of Drugs Act, 1977. The passages in italics are the amendments introduced by
the Criminal Justice Bill.

w

“(3A) Every person guilty of an offence under section 15A or 15B of this Actshall be liable,
on conviction on indictment—

(a)to imprisonment for life or such shorter period as the court may, subject to
subsections (3B) to (3CC) of this section, determine, and

(b)at the court's discretion, to a fine of such amount as the court considers
appropriate.

(3AA)  The court, in imposing sentence on a person for an offence under s. 15A ors. 15B of
this Act, may, in particular, have regard to whether the person has a previous conviction
for a drug trafficking offence.

(3B) Where a person (other than a child or young person) is convicted of an offence under

section 15A ors. 15B of this Act the court shall, in imposing sentence, specify as the
minimum period of imprisonment to be served by that person a period of not less than
10 years imprisonment.

(3C

Subsection (3B) of this section shall not apply where the court is satisfied that there
are exceptional and specific circumstances relating to the offence, or the person
convicted of the offence, which would make a sentence of not less than 10 years
imprisonment unjust in all the circumstances and for this purpose the court may have
regard to any matters it considers appropriate, including—

() whether that person pleaded guilty to the offence and, if so,

(i) the stage at which he indicated the intention to plead guilty, and

(i) the circumstances in which the indication was given,

and whether that person materially assisted in the investigation of the offence.
(3CC) The court, in considering for the purposes of subs. (3C) of this section whether a
sentence of not less than 10 years imprisonment is unjust in all the circumstances,
may have regard, in particular, to - whether the person convicted of the offence
concerned was previously convicted in respect of a drug trafficking offence, and
whether the public interest in preventing drug trafficking would be served by the
imposition of a lesser sentence ...

(3G)  Inimposing a sentence on a person convicted of an offence under section 15A
of this Act, a court—

(a) may inquire whether at the time of commission of the offence the person was
addicted to one or more controlled drugs, and

(b) if satisfied that the person was so addicted at that time and that the addiction
was a substantial factor leading to the commission of the offence, may list the
sentence for review after the expiry of not less than one-half of the period
specified by the court under subsection (3B) of this section.”

6 See The People (D.PP) v. McGinty, Court of Criminal Appeal, 37 April, 2006.
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whether the person convicted of the offence concerned was previously
convicted in respect of a drug trafficking offence and whether the public
interest in preventing drug trafficking would be served by the imposition
of a lesser sentence.

The term "drug trafficking offence” is defined in s. 3(1) of the Criminal
Justice Act, 1994/,

The aim of these amendments is to highlight the fact that previous
convictions for drug trafficking offences are a factor to which the court
may have regard. This fact may be considered by the court (a) when
imposing sentence and (b) when deciding not to impose the minimum 10
year sentence.

In his speech to the Dail on 26th March, 2006, the Minister declared that
the purpose of these amendments was:-

“that, as against mitigating factors such as cooperation and a guilty
plea, the court will also be required to take account of previous drug
trafficking convictions ... [which] will be a counter balance to any
reduction that may have been felt to be appropriate”s.

It is impossible to know how these provisions will be interpreted by the
courts. One possibility is that the courts will regard these provisions as
indicating a legislative intent that those who have previous convictions for
drugs trafficking offences should be punished more severely. In
determining the sentence to be imposed, the courts may determine the
gravity of the offence, decide on the appropriate penalty to be imposed,
take away one third in light of a guilty plea, consider any other mitigating
factors, but then increase the penalty in light of previous convictions. On
the other hand, the courts may continue to take all the factors in the case
into consideration and determine what is the appropriate sentence to
impose in all the circumstances of the case, rather than engaging in the
sort of mathematical equation envisaged by the Minister.

What is the "public interest"?

It is not clear whether the expression “the public interest in preventing
drug trafficking” in subs. 3CC means either (a) the general deterrence
factor a substantial prison sentence for drug trafficking offences would
have on the community generally, or (b) the preventative effect a
substantial prison sentence would have on the activities of an individual
offender.

The jurisprudence of the Irish courts to date would seem to indicate certain
difficulties in applying subs. 3CC. Since the provisions will have to be
interpreted in harmony with the Constitution, it is worthwhile to review a
number of judgments in the area.

The idea of imposing a long prison sentence to prevent the offender
committing further offences was previously considered anathema by the
courts.

In the case of The People (D.PP) v. Carmody [1988] I.LR.M. 370 the Court
of Criminal Appeal quashed a sentence of 6 years imposed on two

offenders who pleaded guilty to charges of burglary. The Court of Criminal
Appeal said the sentencing judge was attempting to procure reform by
prevention but that, in the absence of statutory provisions, this was not
acceptable.

As Walsh J. noted in the seminal case of People (Attorney General) v.
0’ Callaghan [1966] |.R. 501, 516-517:

"... it would be quite wrong to the concept of personal liberty enshrined
in the Constitution that any person should be punished in respect of
any matter upon which he has not been convicted or that in any
circumstances he should be deprived of his liberty upon only the belief
that he will commit offences if left at liberty, save in the most
extraordinary circumstances carefully spelled out by the Oireachtas and
then only to secure the preservation of public peace and order or the
public safety and the preservation of the State in a time of national
emergency or in some situation akin to that."

The principles behind sentencing policy in this jurisdiction were eloquently
expressed by Gannon J. in the case of The State (Stanbridge) v. Mahon
[1979] I.R. 214. At p. 218, the learned judge offered the following
explanation of the “public interest” in sentencing offenders:-

“The first consideration in determining the sentence is the public
interest, which is served not merely by punishing the offender and
showing a deterrent to others but also by affording a compelling
inducement and an opportunity to the offender to reform. The
punishment should be appropriate not only to the offence committed
but also to the particular offender”.

The principle of proportionality has also been considered by the courts in
a number of other sentencing cases®.

In The People (D.P.P) v. Gilligan [2004] 3 I.R. 87, for example, the Court of
Criminal Appeal reduced a sentence of 28 years for possession to 20 years
on the basis that the original sentence was disproportionate to the offence
charged.

In that case, the issue was whether the sentencing judge could have regard
to "the overall evidence of the activities of an accused in determining the
gravity of the individual charges in respect of which he has been
convicted"10. The court considered the judgment of the Court of Appeal in
England in the case of R. v. Kidd [1998] 1 W.LR. 604 where it was held
that:-

"A defendant is not to be convicted of any offence with which he is
charged unless and until his guilt is proved. Such guilt may be proved
by his own admission or (on indictment) by the verdict of a jury. He may
be sentenced only for an offence proved against him (by admission or
verdict) or which he has admitted and asked the court to take into
consideration when passing sentence”

While the Court of Criminal Appeal accepted the reasoning in that case, it
said that a sentencing judge cannot "act in blinkers" However, the court
was adamant that the sentencing judge must “scrupulously respect” the
"dividing line" between taking into account surrounding circumstances,

"drug trafficking offence” means any of the following-

(a) an offence under any regulations made under
section 5 of the Misuse of Drugs Act, 1977,
involving the manufacture, production,
preparation, importation, exportation, supply,
offering  to  supply, distribution  or
transportation of a controlled drug,

( b)) an offence under section 15 of that Act of
possession of a controlled drug for unlawful
sale or supply,

(bb) an offence under section 15A of that Act,

(c) an offence under section 20 of that Act

(f)

(g)

(assisting in or inducing the commission
outside the State of an offence punishable
under a corresponding law),

an offence under the Customs Acts in relation
to the importation or exportation of a
controlled drug or in relation to the fraudulent
evasion of any prohibition, restriction or
obligation in relation to such importation or
exportation,

an offence under section 31 of this Act in
relation to the proceeds of drug trafficking,
an offence under section 33 or 34 of this Act,
or

an offence of aiding, abetting, counselling or
procuring the commission of any of the
offences mentioned in paragraphs (a) to (Aof
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this definition or of attempting or conspiring
to commit any such offence or inciting
another person to do so"

http://www.justice.ie/80256E01003A02CF/vWeb/
pcJUSQE6NBN6D-en

People (D.P.P) v. Redmond [2001] 3 |.R. 390; People v.
McCormack [2000] 4 |.R. 356; People v. Sheedy [2000] 2
I.R. 184; People (DPP) v. M.[1994] 3 IR 306; People (DPP)
v. W.C.[1994] 1 I.LR.M. 321; State (Healy) v. Donoghue
[1976] |R. 325; People (Attorney General) v. O'Driscoll
(1972) 1 Frewen 351.

[2004] 3 I.R. 87, 91
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including evidence of other offences, and sentencing an accused for
offences for which there has been no conviction™.

It was also said in Kidd that to allow a sentencing judge to form his own
judgment of the evidence he has heard would be to circumvent the right
to trial by jury, which of course in Ireland is a constitutional right.

The Special Criminal Court in imposing sentence on Gilligan noted the
"wretchedness" and the "haemorrhage of harm that is unlikely to heal even
in a generation" which the accused was presumed to have caused. The
Court of Criminal Appeal, however, said that this language "would
certainly seem to imply that the court had overstepped the line between
considering surrounding circumstances and in effect sentencing for
criminal activities of which the applicant had not been convicted"12.

In light of this strong line of authority requiring proportionality in
sentencing, it would not appear that subs. 3CC will be capable of
displacing that principle. Sentencing courts always consider previous
convictions in any event. “The public interest in preventing drug
trafficking" is, no doubt, also present in the minds of sentencing judges
when they consider the appropriate and proportionate penalty to impose.
As the Chief Justice noted in the recent case of McGinty'3:-

“There is no doubt that the possession of illegal drugs for the purpose
of sale or supply, particularly in any significant quantity, is a very
serious offence which of itself would normally warrant a custodial
sentence ... a judge sentencing a person for such an offence should
also have regard to the gravity attached to this by the Oireachtas in
providing for a maximum sentence of life imprisonment and a
minimum of 10 years imprisonment .... Thus, even in cases where a trial
judge properly concludes that the subsection (3B) as regards the
minimum term of imprisonment does not apply to the particular case
before him or her, the appropriate sentence should normally involve a
term of imprisonment, including, depending on the circumstances, a
very substantial term of imprisonment.”

There seems to be a common perception that the courts are disregarding
the "minimum 10 year sentence” for s. 15A offences and that the
legislative provisions are not operating as effectively as they should be.
Certainly the Minister shares that perception. In his speech to the Dail on
24th May, 2006, the Minister appealed to the judiciary to fully implement
the provisions of section 27. He also declared that he would not be happy
until the specific derogations in the legislation are availed of "in only a
minority of cases" However, research commissioned by the Department of
Justice, Equality and Law Reform shows that in most cases, offenders are
pleading guilty to s. 15A offences to avoid a lengthy prison sentence’®. In
the cases analysed in that research, only 1 offender did not plead guilty.
There are specific provisions in s. 27 to encourage offenders to plead guilty
and so avoid the minimum 10 year sentence. If large numbers of offenders
are pleading guilty to s. 15A offences, then this indicates that the penalty
provisions in s. 27 are having an effect. Furthermore, the judiciary are
acting in a manner consistent with the legislation and cannot be accused
of ignoring the law passed by the Oireachtas.

Moreover, there is also an incentive for offenders to materially assist the
Gardai in their investigations. As Mr. McEvoy notes in his research:-

“Indeed in all but a few cases, the accused provided some form of
assistance to the gardai and even in cases where the accused provided
little by way of co-operation in relation to his or her contacts or
associates the court appeared to accept that the accused had a genuine
fear for his own safety."15

The Minster claims that the minimum 10 year sentence is only being
imposed in 21% of cases. It would be interesting to know in how many of

the other 799% are offenders pleading guilty.

The Court of Criminal Appeal has consistently stressed the requirement for
sentencing judges to carefully consider the minimum 10 year provisions in
section 27. In the case of The People (D.P.P) v Renald'® the Court offered
the following guidance on sentencing for this offence:-

"Even where exceptional circumstances exist which would render the
statutory minimum term of imprisonment unjust, there is no question
of the minimum sentence being ignored. Perhaps the most important
single factor in determining an appropriate sentence is the
ascertainment of the gravity of the offence as determined by the
Oireachtas. Frequently an indication as to the seriousness of the
offence may be obtained from the maximum penalty imposed for its
commission. ... What is even more instructive is legislation which, as in
the present case, fixes a mandatory minimum sentence.

Even though that sentence may not be applicable in a particular case
the very existence of a lengthy mandatory minimum sentence is an
important guide to the Courts in determining the gravity of the offence
and the appropriate sentence to impose for its commission... If the
Court is satisfied that factors exist which would render the mandatory
minimum sentence unjust, then the Court is not required to impose it
but the existence of such matters or circumstances does not reduce the
inherent seriousness of the offence. It remains the task of the Court to
impose a sentence which is appropriate having regard to the relevant
circumstances and also the fundamental gravity of the offence as
determined by the Oireachtas and reflected in the sentences which it
has prescribed."”

Notwithstanding the provisions of s. 27, the courts have also recognised
that in "wholly exceptional” cases a suspended sentence may be
appropriate. A suspended sentence was upheld in the case of The People
(D.PP) v. Alexiou [2003] 3 I.R. 513. In the recent case of The People (D.P.P)
V. McGinty(3rd April, 2006), the Court of Criminal Appeal again upheld a
five year suspended sentence on an accused who had pleaded guilty and
who had no previous convictions. The exceptional circumstance in this
case justifying the suspension of the sentence was the offender's
extraordinary successful participation in a programme at Coolmine drug
treatment centre. In a passage where he referred to the "public interest”,
Murray C.J. said:-

“In carrying out this difficult balance as to where the public interest best
lay, the trial judge clearly decided that its interests were best served by
permitting the respondent to see through his rehabilitation to a probably
successful conclusion. Such rehabilitation was more likely to ensure that
the respondent would be a law abiding citizen in the future than if his
rehabilitation programme was terminated by a prison sentence.”

This recent case indicates that the "public interest" can vary considerably
from case to case. In this case, the public interest clearly lay with the
offender being given a suspended sentence in order to support his efforts
at rehabilitation. In a different case, one involving an experienced drug
dealer working in the upper echelons of the drugs trade, for example, no
doubt the public interest would include imposing a substantial sentence of
up to life imprisonment.

Conclusion

The provisions in the forthcoming Criminal Justice Bill are unnecessary since
the courts are keenly aware of the need to consider previous convictions and
the public interest in dealing with drug offenders.

These provisions will result in nothing more than "window dressing" and will
fail to deal with the underlying problem of drug trafficking in society. Instead
of making unnecessary laws, more resources should be put into supporting
treatment and rehabilitation programmes for drugs offenders. @

T [2004]31R.87,91

2 [2004]31R.87,91

3 Court of Criminal Appeal, 3rd April, 2006

4 See research carried out by Mr Patrick McEvoy BLL, (15th
February, 2005). Available at
http://www.justice.ie/80256E010039C5AFVWeb/flJUSQE6IMG
[T-en/$File/Research.pdf. Of 55 cases analysed by Mr.
McEvoy only one offender did not plead guilty. These cases

1
1 introduced, and 2001.
1
1

~ o

covered the period between 1999, when the provisions were

See research carried out by Mr Patrick McEvoy BL, (15t
February, 2005). Available at
http:/[wwwjustice.ie/80256E010039C5AF/vWeb/flIUSQ69MG
LT-en/$File/Research.pdf.

Court of Criminal Appeal, 231 November, 2001.

In another case, The People (D.P.P) v. Hogarty (215t
November, 2001) the Court of Criminal Appeal said that

where it is appropriate to depart from the minimum 10 year
sentence the sentencing judge should assess the overall
gravity of the offence, determine the appropriate sentence
and then make whatever discounts are appropriate. It is not
permissible however, to “count down" from the 10 year
sentence as if that were the presumptive sentence to be
imposed in every case since in some cases a more severe
penalty may be required, bearing in mind the maximum
sentence is life imprisonment.
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Lawyers in Afghanistan

Jeanne McDonagh

Action Aid is trying to develop a program of pro bono legal
assistance for women in Afghanistan to support their basic human
rights. In this, it is looking to the Irish legal system and the
Government, to support their aim. It is hoped to bring a fact-
finding team of Irish lawyers and journalists to see the situation on
the ground for themselves. With this knowledge, they will report
back and assist in raising funds from the legal sector to support
this worthy scheme.

It is hoped that several fund raising schemes could be planned
throughout the next legal year, with the support of the members of
the Bar, under the chairmanship of Hugh Mohan SC. Ercus Stewart
SC has agreed to head the fundraising initiative. It is hoped that
members will become involved in helping to raise the significant
amount necessary to get this project working.

This project has four objectives:

1) To provide legal support to women in Afghan jails.

2) To provide legal support to women experiencing legal
proceedings within Afghanistan.

3) To provide legal support to female victims of domestic
violence and abuse.

4) To support women's NGOs to provide legal support to their
beneficiaries.

Background

The status of women is lower in Afghanistan than perhaps any
other country in the world. The rule of the Taliban, which ended in
2002, brought about the almost total withdrawal of basic rights
from women. Denied the right to work or attend any form of
formal education, the vast majority of women in Afghanistan were
left housebound with no role to play in decision-making or
resource allocation. Fifty seven percent of women in Afghanistan
were married before the age of 16 despite it being illegal under
Afghan law.

In such a patriarchal environment, issues such as legal rights or
domestic violence and abuse against women are considered taboo
and there is little or no current platform in Afghanistan to discuss
these issues.

Slowly this is beginning to change and there are now limited
avenues for these issues to be brought out into the open and
support to be offered to victims. The new Afghan Constitution
specifically refers to the rights of women in this area and the
Ministry of Women's Affairs is very active in trying to bring about
positive change; they receive twenty enquiries a day from women
running from abusive marriages and family violence.

During a fact-finding visit to Pule e Charkhi, the sole women-only
jail in Kabul, the resounding message from the inmates was the
lack of any legal support. Some of the imprisoned women had
never seen a lawyer or received any legal representation and there
are around 200 women who are not receiving any legal
representation whatsoever at present. Perhaps even more pressing,

there were women in the jail who had finished their sentences but
had not been released because the legal support needed to process
their case had not been provided.

Meanwhile, very few ways out are available to women fleeing
domestic violence. It is intended that the legal team also specialise
in supporting the female victims of domestic violence and abuse.
During the time of Taliban rule, women convicted of leaving their
family home for any reason could be imprisoned for up to five
years. While the new Afghan Constitution explicitly gives rights for
women, the mentality of punishing a woman fleeing domestic
violence still remains.

This proposal represents a very real opportunity to respond to the
chronic needs of the hundreds and thousands of women in
Afghanistan who have been abandoned by both their communities.
It also has the potential to set far-reaching legal precedents for
women from all over Afghanistan to achieve their basic legal and
human rights.

Objectives

The overall objective is to develop a team of lawyers to respond to
the chronic lack of legal practitioners, especially women, able to
provide pro bono legal support to Afghan women experiencing
domestic violence and abuse of their rights as outlined in the
Afghan Constitution. Specifically:

- To recruit, train and develop a team of ten female lawyers
to support women achieve their basic legal and human
rights;

- To provide full legal support to all the women in Pule e
Charkhi jail so that they may achieve their legal rights;

- To receive referrals of women needing legal support from
the 70 women's NGOs in Afghanistan and the Ministry of
Women's Affairs;

- To take on at least 300 cases in the two-year duration of
the project;

- To lobby the judiciary and the Ministry of Justice of
Afghanistan to ensure greater support for women
interacting with the Afghan legal system.

This presents a real opportunity for the legal profession to help
establish law and human rights in a developing country. All are
encouraged to participate. For further information, please contact
Jeanne McDonagh tel: 817 5014 or jmcdonagh@lawlibrary.ie
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The Constitution and Marriage;
The Scope of Protection

John Eardly BL

Introduction

The case of Zappone and Gilligan v. The Revenue Commissioners,
Ireland and the Attorney General' is due for hearing before the
High Court later this year. The case raises some of the most
profound moral and legal issues in a generation of constitutional
jurisprudence. The case concerns two women, Katherine Zappone
and Ann Louise Gilligan who were lawfully married in Canada in
September 2003. On their return to Ireland, their marriage has been
and continues to be refused legal recognition notwithstanding the
fact that an opposite sex couple, married under precisely the same
Canadian law in accordance with precisely the same conditions,
would have had their marriage recognised in Ireland. On the 8th
September 2004, the couple successfully obtained leave to
challenge the decision of the Inspector of Taxes not to recognise
their marriage. If the applicants' are to be successful, one of the
assertions upon which they must succeed is that there is no
impediment in the Constitution itself to the recognition of same
sex marriage in Ireland.

In this article, | will explore a number of issues that may be
considered around the merits of this particular assertion. | will also
submit, on the basis of existing legal and constitutional authority,
that while the Constitution does indeed encompass a traditional,
Christian (and/or common law) notion of marriage, it is also not
limited by this notion. On the contrary, | will submit that the special
protection afforded to marriage in the Constitution along with
other constitutional protections does not impede, and indeed may
require, the inclusion of same sex unions of the type enjoyed by Ms
Zappone and Ms Gilligan to be included within its protection.

Definition of Marriage

The first practical problem to face is that, while the Constitution
sets out a meaning for the institution of the "Family”, it tells us
nothing about what the institution of "Marriage” itself may mean.
On the contrary, a definition of "Marriage" is not enshrined in our
Constitution at all.

Instead, Article 41 of the Constitution simply provides that:

"1.1  The State recognises the Family as the natural primary
and fundamental unit group of Society, and as a moral
institution possessing inalienable and imprescriptible rights,
antecedent and superior to all positive law...

3.1 The State pledges itself to guard with special care the

institution of Marriage, on which the family is founded, and to
protect it against attack.”

Moreover, while the institution of marriage is specially protected by
the Constitution, the text does not expressly provide for a right to
marry. This is the case for both heterosexual and homosexual
couples. Instead, the Supreme Court has found that, insofar as
heterosexual couples are concerned, such a right is implicity
protected.?

The definition of civil marriage is now set out in section 2(2)(e) of
the Civil Registration Act 2004. This specifically precludes the
entering into of civil marriage in Ireland by two persons of the
same gender. In doing so, this statutory exclusion is not surprising
since it does nothing more than reflect earlier judgments and pre-
existing common law on this point.

For example, in Hyde v. Hyde3, Lord Penzance set out the classic
definition of marriage at common law. He held that it is:

“...the voluntary and permanent union of one man and one
woman to the exclusion of all others for life."4

Moreover, in DT v. CT.> Murray J (as he then was) set out the
following as a definition of marriage:

"A solemn contract of partnership entered into between a man
and a woman with a special status recognised by the
Constitution.”

From these decisions, one might simply presuppose that marriage
is not open to persons of the same sex. Indeed, this conclusion may
well be in keeping with conventional social, political and religious
understandings of marriage. However, as far as the Constitution is
concerned, the proposition that civil marriage is exclusively a
heterosexual union has not yet been convincingly established. In
considering whether this might not be the case and that civil
marriage for same sex couples is indeed constitutionally
permissible, | will assess this issue from four differing perspectives:

- The flexibility of the definition of civil marriage;

- The persuasiveness of the legal reasoning on the issue to date;
- The civil nature of the marriage contract;

- The Common Good.

No. 2004/19616P.
McGee v. Attorney General [1974] IR 284.
[1861-73] All ER Rep 176.

g~ wWwN -

[2003] 1 ILRM 321.

This definition was essentially endorsed in Ireland in B v. R [1995] 1 ILRM 491 (HC).
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Flexibility

Since the Family Law (Divorce) Act 1996, the nature of civil
marriage has changed fundamentally in Ireland and has acquired a
new existence separate from its original religious and common law
definitions.®

However, even before the Fifteenth Amendment to The
Constitution Act 1995, the Supreme Court had recognised that civil
marriage, as understood by the Constitution, is not necessarily
limited by its traditional roots. In TFv. Ireland”, the Supreme Court
referred to the following definition of marriage:

"...the Constitution makes clear that the concept and nature of
marriage, which it enshrines, are derived from the Christian
notion of partnership based on irrevocable personal consent,
given by both spouses which establishes a unique and very
special life-long relationship. According to this concept, the
procreation and education of children by the spouses is
especially ordained."8

Having referred to the above passage, Hamilton CJ, in dealing with
the constitutionality of judicial separation, then went on to hold:

"One of the reciprocating rights and duties [of marriage] is
obviously that of cohabitation. It is an important element in
marriage that the spouses live together. The unique and special
lifelong relationship referred to by Costello J. could not be
developed otherwise. However, in many cases, the common
good will require that spouses should be separated
notwithstanding the nature of the indissoluble bond of
marriage between them...Cohabitation can no longer be
enforced or made obligatory and must be based on consent. If
one spouse withdraws consent then cohabitation cannot be
enforced even if such spouse withdraws consent for selfish or
irrational reasons. An important ingredient of the normal
marital relationship has been removed though the bond remains
the same."

Civil marriage is no longer considered a lifelong dissoluble
partnership or union.’0 In DT v. CT,"" Murray J (as he then was)
pointedly affirmed that the marriage relationship now:

"is one which is entered into in principle for life. It is not entered
into for a determinate period."

The Constitution may indeed ultimately be found to reserve civil
marriage to heterosexual couples on the basis that this is a
fundamental and traditional characteristic of that institution.
However, if the Constitution is ultimately interpreted by the
Supreme Court in Zappone as being limited in this way, a clear and
unequivocal reasoning derived from the Constitution itself will
have to be set out as to why one criterion of the traditional
definition of marriage (a gender based definition) is immutable and
crucial to civil marriage when other equally traditional criteria

(cohabitation and permanent union)

fundamentally circumscribed.

have already been

To date, such detailed, convincing reasoning is notable for its
absence.

Legal Reasoning

An outstanding exception to the absence of considered legal
reasoning in this area is the complex case of Foy v. An t-Ard
Claraitheoir (Register of Births, Deaths and Marriages) et al’2. One
of the issues sought to be addressed was the precise point of
whether there was a constitutional right of two biological males to
marry. In his detailed and extensive judgment, McKechnie J held as
follows on this point:

"It seems to me that marriage as understood by the
Constitution, by statute and by case law refers to the union of a
biological man with a biological woman. Re-echoing Hyde v.
Hyde...Mr Justice Costello in B v R... defined marriage as "“...the
voluntary and permanent union of one man and one woman to
the exclusion of all others for life." As a result of the Fifteenth
Amendment of the Constitution Act 1995 and the Family Law
(Divorce) Act 1996, the permanency aspect of marriage no
longer applies...In this and in the neighbouring jurisdiction, it is
crucial for legal purposes that the parties should be of the
opposite biological sex."

As such, he concluded that:

“...there is no sustainable basis for the applicant's submission
that the existing law, which carries the impugned provision
which prohibits the applicant from marrying a party who is of
the same biological sex as herself, is a violation of her
constitutional right to marry."

While this judgment is remarkable for the breadth and detail of its
analysis, it is humbly submitted that it appears to be very close to
concluding that the Constitution cannot contain the right to civil
marriage for same sex couples simply because the common law
and statute have never done so. However, this arguably sidesteps
the very argument made by the applicant in Foy, namely that this
common law and statutory regime, insofar as it does not recognise
this right, is itself unconstitutional. Moreover, in the passage from
the judgment cited above, McKechnie J does not set out the
grounds for the proposition that marriage “as understood by the
Constitution" refers to the union of a biological man and woman.
In effect, one might discern a type of circular argument being
adopted where, rather curiously, the primary status of the
Constitution is being made to fit or reflect the common law and
statute rather than the other way around. However, what cannot
be overlooked is that, unlike statute or the common law, the
Constitution expressly does not limit itself to a gender based
definition of marriage.

This separate existence is further emphasised recently by the regulatory
nature of the Civil Registration Act 2004.

7 [1995] 1 IR 321 (SC).

This definition was set out by Costello J in Murray v. Ireland [1985] IR 532.
9 [1995] 1 IR 321 at 375.

(o]

Enacted pursuant to Article 41.3.2 of the Constitution.
T [2003] 1 ILRM 321.
12 12002] IEHC 116 (9th July 2002).
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The Zappone proceedings are to be welcomed inasmuch as they now
offer, at the very least, an opportunity for the High Court to move
beyond presenting the exclusive heterosexual nature of civil
marriage to be so self-evident that it requires no precedent or precise
constitutional foundation.

Civil Contract

The Constitution is concerned with civil marriage only'3. In Nv. K14,
McCarthy J in the Supreme Court held:

“Marriage is a civil contract which creates recriprocating rights
and duties between the parties but, further, establishes a status
which affects both the parties to the contract and the community
as a whole. The contract is unique in that it enjoys, as an
institution, a pledge by the State to guard it with special care and
to protect it against attack..."

In TF v Ireland’®, Murphy J (then in the High Court), in vindicating
that protection, was clear to avoid against the conflation of the
religious and civil understanding of marriage and rejected as
inadmissible the evidence of moral theologians as to the meaning of
civil marriage. He held:

“It may well be that ‘marriage’ as referred to in our Constitution
derives from the Christian concept of marriage. However,
whatever its origin, the obligations of the State and the rights of
the parties in relation to marriage are now contained in the
Constitution and our laws..."

The reasoning of this judgment is strongly based and supported by
the Supreme Court in the seminal case of McGee v. Attorney General
16 In his leading judgment in that case, Walsh J affirmed that:

"[w]hile we are a religious people, we also live in a pluralist society
from the religious point of view...In a pluralist society such as
ours, the courts cannot as a matter of constitutional law be asked
to choose between differing views, where they exist, of experts on
the interpretation by the different religious denominations of
either the nature and extent of these natural rights as they are to
be found in natural law. The same considerations apply also to the
question of ascertaining the nature and extent of the duties
which flow from natural law."

The Common Good

Of those reasons that are advanced for the self-evident conclusion
that marriage is the union exclusively of a heterosexual couple, two
are particularly unconvincing:

Firstly, an argument often cited is the unique ability of heterosexual
couples to procreate as a valid reason for this exclusion.

In Ireland, quite apart from the scientific advances in human artificial

insemination both currently and into the future, this argument is
already redundant.

Under Irish law, while a marriage may be annulled for a lack of
consummation?, it cannot be annulled for the infertility of either
party8.

A marriage can also not be annulled simply on the grounds that the
parties do not wish to bear children.1®

While some importance can be placed on the use of the word
“mother” in Article 41.2(2) of the Constitution as implicitly
recognising that marriage is an institution of procreation and child-
rearing, this does not act as a bar to civil marriage in practice as
many lesbian couples, in particular, are already or may become
mothers.

In England, the House of Lords has also specifically rejected this line
of reasoning as a basis to differentiate between homosexual and
heterosexual relationships. In particular, they rejected an argument
that, simply because the couple are unable to have children who are
the genetic offspring of them both, same sex relationships are not in
the same situation as heterosexual ones.20

In Canada, the Supreme Court has equally rejected this principle. In
Mossop v. Mossop?!, L'Heureux-Dube J. held as follows:

“The argument is that procreation is somehow necessary to the
concept of family and that same sex couples cannot be families
as they are incapable of procreation. Though there is undeniable
value in procreation, the [trial judge] could not have accepted
that the capacity to procreate limits the boundaries of family. If
this were so, childless couples...would not constitute families.
Further, this logic suggests that adoptive families are not
desirable as natural families. The flaws in this position must
have been self-evident. Though procreation is an element in
many families, placing the ability to procreate as the inalterable
basis of family could result in an impoverished rather than an
enriched version."

In South Africa, in Fourie and Bonthuys v. Minister for Home Affairs
and Director General of Home Affairs 22, the Supreme Court of
Appeal strongly endorsed this principle. In his judgment, Sachs J.
confirmed that:

“From a legal and constitutional point of view, procreative
potential is not a deeply defining characteristic of conjugal
relationships. Such a view would be deeply demeaning to couples
(whether married or not) who, for whatever reason, are incapable
of procreating when they commence such a relationship or
become so at any time thereafter. It is likewise demeaning to
couples who commence such a relationship at any age when they
no longer have the desire for sexual relations. It is demeaning to
adoptive parents to suggest that their family is any less a family
and any less entitled to respect and concern than a family with

13 In the Canadian Supreme Court case of re Same Sex Marriage [2004]
SCR 698, the Court found that the guarantee of religious freedom 489,
was broad enough to protect religious officials from being compelled
by the State to perform civil or religious same sex marriages that are
contrary to their religious beliefs.

14 11985] IR 733.

15 [1995] 1 IR 321 at 333.

16 [1974] IR 284. ILRM 156 per Kenny J.

17 For example, Sv. $[1976-1977] ILRM 156 and A. O'H . F[1986] ILRM

18 MM (orse G) v. PM[1986] ILRM 515,

19 Baxterv. Boxter[1947) 2 All ER 886 at 890 per Jowitt LIC. However, a
unilateral decision on the part of one party not to procreate, which
is not communicated to the other party prior to the marriage, may
result in voidness due to misprepresentation: see Sv S [1976-1977]

20 See Ghaidan v. Godin-Mendoza [2004] UKHL 38 EHRR 24. This was
a case relating to paragraph 2 schedule 1 of the Rent Act 1977 in
England. This provided for the surviving spouse of an original Rent
Act tenant, if residing with him immediately before he died, the
right to succeed to a statutory tenancy. This right was also extended
to co-habiting heterosexual couples but not homosexual couples.

21 11993] 100 DLR (411 658.

22 Case 232/2003, 30t Novembver 2004,
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procreated children. | would even hold it to be demeaning of a
couple who voluntarily decide not to have children or sexual
relations with one another; this being a decision entirely within
their protected sphere of freedom and privacy.”

Secondly, the argument is advanced that the inclusion of same sex
relationships within the definition of civil marriage would
undermine the institution of civil marriage.

In Ireland, this argument may also be framed in terms of the
common good.

This is seen from the judgment of McKechnie J. in Foy (above)
wherein he held that while there may be a right to marry, this was
not an absolute right. He held that this right would have to be
weighed against

"several other rights including the rights of society."23

However, these other rights or how they might limit the right to
marry were not expressly set out.

One way of expeditiously dealing with this point was set out in
Egan v. Canada?* wherein lacobucci J. of the Supreme Court of
Canada stated bluntly:

“It eludes me how according same sex couples the benefits
flowing to opposite sex couples in any way inhibits, dissuades or
impedes the formation of heterosexual unions. Where is the
threat?"

Moreover, in Goodridge v. Department of Public Health, Marshall CJ
of the Massachusetts Supreme Court of Jurisdiction held:

“"Here, the plaintiffs seek only to be married, not to undermine
the institution of civil marriage. They do not want marriage
abolished. They do not attack the binary nature of marriage, the
consanguinity provisions or of any other gate keeping
provisions of the marriage licensing law. Recognising the right
of an individual to marry a person of the same sex will not
diminish the validity or dignity of opposite sex marriage, any
more than recognising the right of an individual to marry a
person of a different race devalues the marriage of a person
who marries someone of her own race. If anything, extending
civil marriage to same sex couples reinforces the importance of
marriage to individuals and communities. That same sex couples
are willing to embrace marriage's solemn obligations of
exclusivity, mutual support and commitment to one another is a
testament to the enduring place of marriage in our laws and in
the human spirit."25

Conclusion

One of the charges often levelled at non-marital couples seeking
some form of legal recognition for their relationship is that they
generally have a choice as to whether to marry or not. Having
decided not to accept the obligations of marriage, such persons
cannot complain of unequal treatment. There is some merit in this
argument since couples who do not marry have chosen not to do
so and should thus be taken not to have accepted legal recognition
or regulation of their union. However, this "freedom of choice”
argument is deficient in one fundament respect, namely, where
there is no choice to marry in the first place. In a society where the
cohabitation rate is increasing and the marriage rate is falling, one
must wonder at how the practice of this State guards with special
care the institution of marriage when it denies to loving and
committed couples the entitlement to enter into civil marriage or
have that marriage recognised. This is all the more invidious when
Ireland, with its pioneering and extensive prohibition against sexual
orientation discrimination, is now refusing to recognise a lawfully
entered into civil marriage on this very ground. In this Article, |
have not been able to deal with the more complex equality, dignity
and privacy arguments surrounding this issue. However, in fourie
and Bonthuys v. Minister for Home Affairs and Director General of
Home Affairs 26, Cameron J. for the Supreme Court of Appeal of
South Africa, when finally recognising the right of same sex
couples to enter into civil marriage there, succinctly summarised
what is at stake for Ireland now at this turning point. He held:

"At issue is access to an institution that all agree is vital to
society and central to social life and human relationships. More
than this, marriage and the capacity to get married remain
central to our self-definition as humans...[N]Jot everyone may
choose to get married: but heterosexual couples have the
choice. The capacity to choose to get married enhances the
liberty, the autonomy and the dignity of a couple committed for
life to each other. It offers them the option of entering an
honourable and profound estate that is adorned with legal and
social recognition, rewarded with many privileges and secured
by many automatic obligations. It offers a social and legal shrine
for love and for commitment and for a future shared with
another human being for the exclusion of all others.

“The current common law definition of marriage deprives
committed same sex couples of this choice. In this, our common
law denies gays and lesbians who wish to solemnize their union,
a host of benefits, protections and duties...More deeply, the
exclusionary definition of marriage injures gays and lesbians
because it implies a judgment on them. It suggest not only that
their relationships and commitments and loving bonds are
inferior but that they themselves can never be part of the
community of moral equals that the Constitution promises to
create for all.” @

23 See citation above fn 12.

24 [1995] 2 SCR 513 at 616. 26 November 2004.

25 440 Mass 309, 798 NE ZD 941 para 63.
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