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With self-regulation, division into two branches and a clear demarcation
of functions, the legal professions are always vulnerable to accusations
of restrictive practices within each profession and between them. The
legal professions are not unique in this regard. High cost is usually the
underlying basis for claims of restrictive practices in any of the
professional services, whether it is accountancy, medicine or the legal
service. This frequently leads to calls for deregulation to remove all
competitive restraints resulting, in theory at least, in lower consumer
costs and higher quality service. 

Two Professions Or One?
A fundamental issue for consideration is whether we should have
separate professions of solicitor and barrister or whether we should have
a single, fused profession of attorney.

The answer to that question, I think, has to be decided by reference to
whether either system is likely to deliver a fairer, more accessible, more
economic, higher quality service to the citizen and to society. In favour
of a fused system are advanced the arguments of non-duplication,
organic specialisation, and simplicity. Few have argued with conviction
that a fused profession would work out cheaper to the client. And no
international comparative evidence has ever suggested that fusion
means cheaper law in any comparable state or system. It would appear
that there simply is no evidence that amalgamating barristers and
solicitors into commercial firms would, of itself, reduce costs to citizens
and society.

On the contrary, basic economic theory would suggest that permitting
the emergence of such fused firms would tend to increase, rather than
diminish, the monopoly power of those firms which could fence in the
best counsel as partners or as employees. One only has to look to the
accountancy profession for evidence that the emergence of large, blue
chip firms with international links is not always associated with cut-
throat competition with smaller undertakings on fees. Which is not to
say that there is no competition or tendering in the accountancy sector.
There is. But big firm dominance in law and accountancy is simply not
generally associated with low consumer cost. And there can be little
doubt that giving the largest law firms an opportunity to fence off the
commonage of the Bar would limit access for smaller law firms to
talented barristers on terms of equality for most people in our society.

Apart from economic theory, there are other qualitative, social issues.
Ending a situation in which smaller solicitors practices across the
country would have equal access as of right to the best advocates in the
system would have potentially serious implications for the tone and
fairness of our adversarial system of justice. The model of access to an
independent referral bar through small scale solicitors undertakings has
significant social advantages which are not simply economic.

In our system, the courts operate on the basis of advocacy to a far
greater extent than other systems, which are much more a paper

process. Ensuring significant "equality of firepower" in terms of advocacy
as a matter of course gives the lone citizen or the marginalized group a
far better chance of being equal in the eyes of the law as a matter of
fact as well as in constitutional theory.

The professional obligation of the Bar to be prepared to accept
instructions on either side of an issue (the so-called "taxi-cab" principle)
has meant that the under-dog has always had a good chance of proper
representation, even for unpopular causes. That rule has enabled many
solicitors to act as pioneers in ground-breaking litigation. It has also
meant that "no foal, no fee" cases were taken. In the era of the time
sheet, large firms with the best advocates would be under huge pressure
to avoid that type of work.

Fusion would also probably end the practice of prosecutors and
defenders being chosen as advocates from the same pool of advocates in
the area of criminal law. That could have serious implications for the
criminal justice system.

If I thought that a fused profession of attorneys would yield a better
result in economic, social or equity terms, I would support fusion. But I
have to say that I am not merely unconvinced by the argument for
fusion; I am convinced that fusion would more likely lead to a worse
result in economic, social and equity terms.

Reform of the Legal Professions
But the existence and maintenance of two professions does not mean
that the separate professions are immune from reform. On the contrary,
there are many aspects of the professions that should be reviewed -
some which relate directly to the consequences of separation. 

For instance, maintaining rules which keep the professions distinct does
not justify rules and practices that are arbitrary and indefensible.
Mobility between the two branches of the profession should be
facilitated to the greatest extent compatible with the existence of the
distinction between solicitor and barrister. Subject to the minimum
safeguards, solicitors and barristers should be able to opt into the other
profession with minimum formality.

Direct public access to the services of each branch of the profession
should be maximised. Competent solicitors do not want or need to act
as post boxes for barristers. Competent barristers do not want or need to
handle clients' accounts and property Barristers who want to form
partnerships with solicitors should simply become solicitors. Mixed
partnerships between barristers and solicitors would simply end the taxi-
cab rule.  A barrister who was in partnership with a solicitor or who was
employed by a solicitor would simply cease to be a barrister in the
commonly understood meaning of the term. He or she would effectively
be a solicitor who performed advocacy - something that the law already
permits. 

The Regulation of the Legal
Professions. 
Address by Minister for Justice, Equality and Law Reform, Michael McDowell delivered at the
Historical Society, Trinity College Dublin. “That regulation of the legal profession should be
reformed”
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In that context, solicitors who undertake court-room advocacy work are
entitled to total equality of esteem with barristers doing the same work.
It is wrong and indefensible that they should ever feel any "cold breeze"
from any quarter, still less a sense of being frozen out. It is important
that the judiciary and the Courts Service at every level makes that
entitlement to equality of esteem a day to day reality.

Partnerships among barristers, in my view, would not reduce the costs of
barristers services to clients but would tend to increase the monopoly
power of the partnerships. As things stand, a barrister has no separate
financial stake in his or her practice that can be sold, shared or
bequeathed, And that is how things should be, from the point of view of
the economic interests of society. Barristers should remain independent
individual undertakings as sole practitioners. Cost sharing and team
work among barristers should, however, be encouraged and permitted.

The distinction between senior and junior counsel in relation to costs
and fees should cease to exist as a matter of law and practice. If either
rank is to remain, in my view, it should be advisory only as to
competence and experience and not a matter of public law. In my
personal view, the involvement of Government in admitting barristers to
the "inner bar" is an anachronism.

In short, I strongly believe that further reforms of the legal professions
are necessary and that a distinction between solicitors and barristers
should not be used as a pretext for preserving practices that are
indefensible or self-serving.

I also very much welcome the positive attitude to change lately adopted
by the Bar Council and the Law Society. Knee-jerk defensive reaction in
the past to preserve the status quo ill-became professions whose
members well know that there must be change as part of a modern
effective legal system. I know of no complex, economically successful
society in which lawyers have failed to prosper. But there are many cases
where legal conservatism and self-interest threatened the capacity of
society to prosper and develop. Far reaching change is also needed in the
management of court time and business. Justice delayed is justice
denied. But that is for discussion on another occasion.

Legal Services Ombudsman
Self regulation is not now in vogue among the commentariat - except
that is in the context of the press itself. I am someone who believes in
self regulation wherever possible. I believe for instance that self-
regulation in the case of solicitors has generally been very good. Of
course, it is backed up by a statutory process. I have noted the views of
lay people who serve in the Law Society's disciplinary system that the
regime is, in their view, very strict and exacting and somewhat
unforgiving. It is far from the "old boys club" that some would claim.

I believe that both barristers and solicitors should have disciplinary
procedures that are open and transparent and in which the lay
component is in the majority. I am glad that the professions have
signalled that they will embrace this proposal for reform.

To further protect clients of the legal service, I am in the process of
strengthening the mechanisms for dealing with complaints against both
solicitors and barristers. Self-regulation must deliver the highest
standards of professional integrity for the protection of clients. There is
a public interest in ensuring a high level of confidence in the manner the
professions regulate their affairs.

Just prior to Christmas the Government agreed my proposals to establish
on a statutory basis a Legal Services Ombudsman. The Ombudsman will
oversee the handling by the Law Society and Bar Council of three classes
of complaint against solicitors and barristers, namely inadequate
services, excessive fees and misconduct. 

* The key function will be to provide a forum of appeal for clients
of solicitors and barristers who are dissatisfied with the outcome
of a complaint made to the Law Society or Bar Council. 

* The Ombudsman will also conduct quality control checks on
disciplinary cases that are not appealed. 

* Entry to the professions will also be monitored by the Ombudsman
who will report annually to me and the Oireachtas on the
adequacy of numbers admitted to each profession. This will ensure
that entry is not determined by the profession's financial interest
but by society's needs.

Provision for the Legal Services Ombudsman will be included in a Civil
Law (Miscellaneous Provisions) Bill currently being drafted and which I
expect to publish this spring with a view to enactment before the end of
this year.

Legal Costs - Value for Money
The issue of legal costs and fees is rarely out of the news. It's a subject
upon which everyone has something to say. Recently, we have had
controversies concerning legal costs which have undermined the
confidence of many in the legal profession. These controversies give rise
to public comment, which reflects unfairly on the vast majority of
barristers and solicitors who endeavour to do their job fairly and provide
their clients with the best service possible. However, it remains the case
that there is a great deal of uncertainty about legal costs, especially
where costs are visited upon the losing party in a civil action, a party
who has had no input into how those costs arose. This isn't good for the
legal profession or the general public. 

Many people feel that access to the Courts has become prohibitively
expensive. Many people feel that simple Circuit Court actions are now
far beyond the capacity of many reasonably well off people to
contemplate. In many family cases, the legal costs have become another
catastrophe for families in crisis. Many people believe that there is little
or no downward competitive pressure on many aspects of legal costs -
even though conveyancing, for instance, is now becoming competitive.

The Haran Report
There is a widespread perception that the present system of deciding on
legal costs is one in which lawyers, in the broadest sense of that term,
determine their own incomes by rules which lawyers interpret and apply,
and with little public interest input. There is a need to take steps to
address the costs issue. 

In 2004, I told an Oireachtas Committee that I intended to address these
issues. In late 2004, I established the Legal Costs Working Group -
chaired by Paul Haran, a former Secretary General of the Department of
Enterprise, Trade and Employment - to examine the issue of the costs of
civil litigation. With Government approval I asked the Group to examine
the present level of legal fees and costs arising in civil litigation and the
system and arrangements in place in the State relating to the taxation
of costs. I also asked them to make recommendations for initiatives or
changes in this area which would lead to, or assist in, a reduction of
costs associated with civil litigation, would improve accessibility to
justice and provide for greater transparency. The Group finalised their
report late last year and, just before Christmas, I brought the report to
Government to secure its endorsement of the Report's
recommendations. 

I am now going to take the necessary steps to implement the
recommendations.I intend to empower the consumer of legal services -
the client - and give him or her the information they need to make
informed choices. I intend to transform the way in which legal costs are
determined and, where legal costs are disputed, how costs are to be



assessed. 

Implementation
I am pleased to announce that the noted accountant and businessman,
Desmond Miller, FCA, has agreed to act as Chairman of an
implementation advisory group which will oversee the steps necessary to
complete the transformation towards the new system.

Substance of the Reform
There are three main strands to the Report. 

Firstly, the Report recommends the replacement of the existing taxation
of costs system (by the "taxing masters") with a new regime which
would comprise the establishment of: 

* a legal costs regulatory body to formulate recoverable cost
guidelines based on an assessment of the amount of work
reasonably required to be done in typical cases 

* a written assessment process, based on the recoverable cost
guidelines prescribed by the regulatory body, to be carried out by
a Legal Costs Assessment Office where legal bills are disputed; and 

* an oral appeals process conducted by an Appeals Adjudicator. 

Put simply, it is recommended that costs guidelines should be based on
an assessment of the amount and nature of work required to be done in
a case. The "work done" principle is central to the Report's
recommendations. Recovery of costs for "work agreed to be done but not
done" will end. For instance, the Group recommends that the solicitor's
instructions fee be broken down into its component parts. A similar
approach should also be adopted in relation to the counsel's brief fee. All
fees should be itemised and it must be clear to the client what they are
being charged, why they are being charged and the basis upon which
they are being charged.

Section 27 of the Court and Court Officers Act 1995 already permits the
Taxing Master "to examine the nature and extent of any work done, or
services rendered or provided". But it has not worked. 

As the Report notes, notwithstanding the opportunity the provision
presents to scrutinise legal fees by reference to work done, "rule of
thumb" practices are still employed, for example, in the fixing of Junior
Counsel's fees.  Indeed, given the recommendation that costs should
primarily be recoverable by reference to work done, the Group
considered the almost universal practice whereby Junior Counsel is paid
two thirds the rate of Senior Counsel as unacceptable and unfair given
its arbitrary nature.

It is also my intention to radically strengthen the law in relation to the
charging of percentage deductions from awards by solicitors and
barristers. 

Empowering the Client
Secondly, the report calls for significant improvements to be made in the
quality and quantity of the information that a solicitor is required to
provide to clients and the manner in which it is to be supplied.  It is vital
to ensure that clients get full and up to date information on the costs
implications of their cases. This information should be provided at the
critical stages of the process to aid the clients in making informed
decisions. And it is important that clients should be given ample
opportunity at all stages to terminate proceedings and prevent the
further escalation in costs. 

To this end the Report recommends that:

* the costs agreement letter issued by solicitors (as provided for by
section 68 of the Solicitors (Amendment) Act 1994) be amended
to provide the client with more detailed information 

* unless the circumstances clearly preclude it, clients should be
afforded a cooling-off period from receipt of their costs
agreement letter before proceedings are commenced 

* periodic updates be provided 

* solicitors be obliged to notify clients of material developments in
the conduct of litigation; and 

* clients be given the opportunity to cease their action before any
material increase in expenditure is incurred (subject to the
knowledge that a litigant who abandons litigation may be liable
to the costs of the opposing party). 

Many civil actions are, of course, run on a "no foal, no fee" basis. It's
important to note that the Group do not recommend that we depart
from this arrangement which has long been a part of our system. The
Report states that this system provides an opportunity for persons of
modest means to engage a solicitor to vindicate their rights. This system
has served us well and compares favourably, indeed, with the system in
the neighbouring jurisdiction. 

It is also my intention to put in place a clear statutory obligation on
solicitors to negotiate and agree fees of barristers and experts in the
interests of the client. The courts' jurisdiction to award costs will be
required to be exercised in the context of a duty on lawyers to fully
advise on the availability of alternative dispute resolution where that is
appropriate.

Finally, the Report recommends a number of legislative and procedural
changes to reduce delays in court hearings and generally designed to
expedite the legal process. The intended effect of these recommendations
is to introduce more certainty into the area of legal costs in civil
litigation and to provide a simple and more transparent system for
determining costs where disputes arise.

As will be seen from the Report, the Group's recommendations are wide-
ranging and, when implemented, they will represent a very significant
change in the manner in which legal costs are determined and assessed.
The recommendations span the operational, policy and legislative areas
and it is clear that a deal of preliminary work will be required before the
new systems can be put in place. That is why Desmond Miller's
Implementation Group is being established immediately. 

I have no doubt that once the new costs arrangements have been put in
place and have bedded into the legal system, the market for civil legal
services will become more predictable, consistent and transparent to
consumers. This transparency will also make it easier for consumers to
recognise competitive prices for the services they require and facilitate
access to the State's system of justice. 

Conclusion
The new measures I am taking in the form of an Ombudsman and on
legal costs will transform the provision of legal services. Taken with
important initiatives already put in place to tackle the so-called
compensation culture in the Civil Liability and Courts Act 2004 and the
establishment of the Personal Injuries Assessment Board, the legal
system is changing rapidly. This change is essential to ensure that the
legal system and the legal professions continue to meet the
requirements of our modern dynamic economy. A modern, dynamic
economy is good for lawyers too. Ireland was recently rated the most
open, enterprising state in the EU and the third most open, enterprising
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state in the world.

Our society is becoming more complex in tandem with our increasing
prosperity. The legal system has a key function in oiling the wheels of
progress. We must ensure that the legal professions continue to adapt. I
am sure that the package of measures taken already and those on the
way will equip the legal system and the two legal professions to react to
the changing needs of a mature and progressing modern economy.

I very much welcome the new realism of the legal professions about the
need for modernisation and reform. My advice to the members of the
profession is to take the lead in reform. Don't just be self regulating -
become the engines for professional reform as well. I warmly
acknowledge the huge changes that have already occurred - in
education, professional development, and in increasing the size of
intakes. I acknowledge and salute those changes. But on the very
important issue of "value for money", an issue which is very often the
most difficult for professional bodies to deal with because of the

implications for the members' incomes, I say that far-reaching change is
needed there too. I am inviting the members of the legal profession to
accept that "value for money" reform is as inevitable as it is difficult. It
won't go away as an issue. It will be on any Minister's agenda and will
happen.

As a lawyer and as a person who has experience of the workings of both
professions, I might be accused of being conflicted in this matter. I think,
however, that the record shows that I have a grasp of the need for
reform and of the means to bring it about. The measures taken by the
Tanaiste and by me in relation to the compensation culture have been
effective and fair. Lower insurance premia are the result., The legal
profession has adapted to the new reality. Ireland has benefited. 

On "value for money" reform, everyone stands to gain in the medium and
long term. Now is the time to deliver that change. •



Interference With Jurors and
Attempting the Impossible
Frances Gardiner BL
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Intimidation of witnesses in Irish criminal trials is increasingly noted in
the media.  Tampering with juries, by contrast, is rarely reported. Section
41 of the Criminal Justice Act 1999 states that a person commits an
offence who harms or threatens, menaces or in any other way intimidates
or puts in fear another person, with the intention of causing the
investigation of an offence or the course of justice to be obstructed,
perverted or interfered with.1 The person intimidated must be a person
assisting the gardai in the investigation, a witness, a juror or potential
juror, or a member of his family.  Within the confines of the above
wording, an act designed to interfere with a juror which falls short of
harm, threat, menace or putting in fear, may slip through the net of
legislation governing such offences.  In such cases, the common law
offence of embracery continues to offer protection against such
'interference' with a juror or jury.

Murdoch's Dictionary of Irish Law defines embracery as the common law
offence of any improper endeavour or attempt corruptly to influence or
instruct a jury by money, promises, threats, or by other persuasions or
fraudulent devices, other than the strength of evidence and the
arguments of counsel in open court.2 Archbold states that the common
law indictable offence of embracery, which is punishable by fine and
imprisonment, consists of 'any attempt to corrupt or influence or instruct
a jury, or any attempt to incline them to be more favourable to one side
than to the other, by money, promises, letters, threats or persuasions,
whether the jurors on whom such an attempt is made give any verdict or
not, or whether verdict given be true or false'3.  If a jury has already
retired to consider a verdict when such an attempt is made, does this take
away the grounds for a charge of attempted interference, since it would
now amount to attempting the impossible? And in circumstances
involving interference with a jury, what type of act constitutes an
'attempt' ?  

In the recent Irish case of DPP v  Walsh in July 2005, these issues were
analysed in the Circuit Criminal Court by Judge McDonagh. The accused

was charged with attempting to tamper with a jury by contacting a
brother of the foreman of a jury in an earlier Circuit Court criminal trial4

to ask if the foreman 'could be swung'.  Defence counsel argued (i) that
the charge itself was res judicata to a degree, (ii) that the offence of
embracery is now obsolete, and (iii) that the law on attempting the
impossible did not support a conviction on the facts of the case.  Judge
McDonagh, the trial judge in the case, gave a ruling on the law relating
to these issues, relying on English and Irish sources for his judgment. 

(i) Res Judicata

The charge of attempting to tamper with a jury arose from Walsh's
behaviour during the trial of Black and Fitzgerald5 when Walsh, a friend
of one of the accused in that case, allegedly telephoned a brother of the
foreman of the jury to ask 'if he could be swung'.  Walsh was earlier
observed in the back of the court making notes while the jury was being
empanelled, allegedly noting the name of the foreman  - Lagrue -
because he had served in the Irish army in Lebanon with a soldier named
Lagrue during the 1990s.  The accused claimed he was simply noting the
sex of the jurors because Fitzgerald had a reputation as a 'ladies man' and
he, Walsh, hoped there would be more women than men on the jury.6

Walsh said that Fitzgerald was a lifelong friend of his (Walsh's) girlfriend
and was present in court to show support for him.  Walsh was later seen
in a nearby public house in the company of the two accused during the
trial.  

The defence argued that the matter was res judicata to an extent, since
Judge O'Donnell had heard evidence and examined a witness regarding
alleged jury interference at the time of the incident, and Judge White, the
trial judge in the Black and Fitzgerald trial, had proceeded with that case
on the grounds that no improper contact had been made with the jury.
Judge O'Donnell, having heard evidence, did not cite Walsh for contempt,
and defence counsel reminded the court that once one judge disposes of

1 Criminal Justice Act 1999, section 41. 
2 2004, p. 390
3 Archbold. Criminal Pleading Evidence and Practice (2001) Section IV  28-151
4 DPP -v- Black and Fitzgerald

5 The charge in this case was larceny of a sportscar, selling off parts and burning the
remains.

6 The jury in Walsh's own trial, to whom he addressed these remarks, comprised 8
women and 4 men.



a matter, a second judge cannot come along and revisit it.  Once
adjudicated upon, the matter is finished.  Prosecuting counsel submitted
that Walsh had involved himself in two ways in the Black and Fitzgerald
trial: firstly by taking notes in court during the empanelment of the jury
and secondly by telephoning the brother of the foreman of the jury.
Judge O'Donnell's adjudication was solely for the purpose of ensuring
the integrity of that trial rather than a procedure against Walsh himself.
If the latter had been the case, Walsh should have sought an order of
prohibition to prevent the trial, but had not done so. 

Furthermore, if the allegation that the matter had been dealt with were
to stand, then a Plea in Bar should have been entered at the
commencement of Walsh's trial.  This was not open to the accused
because the trial judge had made no finding against him.  No contempt
inquiry had commenced or concluded, leading prosecuting counsel to
contend that the argument that the matter had been heard and
determined must fail. Judge McDonagh was satisfied that Judge
O'Donnell's concern was for the integrity of the criminal trial then before
Judge White, quoting the learned judge's final words 'as to what
happens now, that is for others to decide'.  In other words, the court's
quest was to test the legitimacy of the existing trial and uphold the
validity of the jury verdict, rather than the potential indictment of Walsh
for criminal behaviour.  Therefore, since no plea in bar could possibly
have been entered, and in the absence of grounds for seeking prohibition
to prevent the trial of Walsh because the matter was res judicata, Judge
McDonagh refused the first ground of the defence application.

(ii) Embracery is an obsolete offence?

Defence counsel referred to R v. Owen7, where Lords Justices Lawton,
Browne and Willis stated per curiam that the offence of embracery8 is
obsolescent and should be dealt with summarily as a contempt of court
if only one person is involved, with an immediate custodial sentence by
the trial judge as the only appropriate sentence.  The reasoning behind
this contention is that there are other means for dealing with
circumstances which were formerly dealt with as embracery.  If more
than one person was involved, the likely charge is conspiracy to pervert
the course of justice, while if only one person was involved, the charge
was likely to be contempt of court.  As this sort of incident arises during
the progress of a trial, the contempt could be dealt with by the judge
exercising his summary jurisdiction to deal with the contempt forthwith.
However, it must be left to the common sense of judges to decide when
they must resort to this power to deal with such contempt, that is,
whether to proceed summarily rather than by reviving the obsolescent
offence of embracery.  

In the instant case the prosecution opened to the court an Irish Supreme
Court judgment of Fitzgibbon, J., In re M.M. and H.M.,9 dealing with the
offence of embracery. Judge McDonagh emphasised the gravity of the
offence, noting similarities between definitions of embracery contained
in the Irish M.M. case, the Owen case and in Archbold.  Fitzgibbon, J.
referred to Kennedy, C.J.'s dictum in the M.M. trial, that any interference
or attempt to interfere with a jury is, and has been treated from the
earliest period of our jurisprudence, as a very grave criminal offence.
Whether the jurors on whom such an embracery attempt is made give
any verdict or not, or whether the verdict given be true or false is
irrelevant to the offence of attempt or actual jury interference.  In the
Owen case, the Law Lords outlined what ought to be done by trial judges
where an interference is perceived as a contempt.  English courts have
summary jurisdiction, power under RSC Order 52, and power to deal with
the matter by indictment.  

In Ireland, as Johnston, J. pointed out in MM v. HM, there is no doubt
that the judge has jurisdiction to deal with interference with a juror in
a summary way, but if the judge thought fit, he could have sent the
papers to the Attorney-General with a request that the accused should
be prosecuted on indictment for a misdemeanour.  More importantly, as
Judge McDonagh noted, in 1933, embracery was a crime recognised and
defined by the Irish Supreme Court, subjecting the offender either to an
indictment or an action. McDonagh, J., reiterated his earlier finding that
the embracery offence had not been dealt with by the trial judge in Black
and Fitzgerald. He concluded that what was once a crime in Irish law,
unless altered by statute or court, ought still to be a crime.  Since the
crime of embracery had neither been challenged constitutionally in the
Irish courts nor altered by statute, the learned Judge found that the
second ground of the defence application must fail.

(iii) Desire, Intention, Proximity and Attempting
the impossible

Charleton et al state that the gravamen of attempt cannot be the mere
holding of an intent to commit a crime.  If this were so, then a person
could be found guilty of a crime simply on the basis of his thoughts10. A
positive step or action is an essential component. Otherwise the intent
does not go beyond mere preparation. The most satisfactory test to
establish if an act constitutes an attempt is that it should not be too
remote from the crime, or in other words, proximity must be established.  

Counsel for the defence tabled a three-pronged challenge to defeat the
proximity theory.11 First, the step between intent and attempt had not
been bridged by Walsh, because the steps he did take were merely
preparatory to the intended act itself, which was to make contact with
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7 Criminal Appeal Reports, 1976 p. 199
8 The Court of Appeal definition of embracery accorded with that of Archbold 1998. 
9 [1933] I.R. 299

10 see Charleton, McDermott & Bolger (1999) 4.19



the foreman of the jury.  Second, the act of attempt must be 'close to
the commission of the crime', which was not the case here, since a
brother of the juror was too remote a contact to fulfill the legal
prerequisites for attempt.  Relying on Attorney General v. Richmond12

and Attorney General v. Thornton13 to distinguish between desire and/or
intention to commit an offence and actually attempting it, defence
counsel argued that all that was done by Walsh was a preparatory act,
and that intention alone is not sufficient for the commission of an
offence. Judge McDonagh, quoting Haugh J's direction to the jury in
Thornton that a mere desire to commit a crime, or a desire followed by
an intention to do so, is not sufficient to prove attempt. An attempt
consists of an act done by the accused with a specific intent to commit
a particular crime. This must go beyond mere preparation, and must be
a direct movement towards the commission after preparations have
been made; that some such act is required and if it only remotely leads
to the commission of the offence and is not immediately connected
therewith, it cannot be considered as an attempt to commit an offence. 

The defence argued that since no evidence had been adduced that an
attempt was made to contact the juror directly, the proximity
component was absent and thus the act fell short of attempt, even if
desire and intention were present.  Defence counsel distinguished the
Thornton case where the accused had a direct conversation with the
doctor who was asked to procure a drug to produce a miscarriage, while
the instant case was equivalent to going to the doctor's nurse and
speaking to her preparatory to going to the doctor.  Here the great
moment was to be the one when the jury foreman would be approached.
The great plan in this instance never got off the ground and at its worst
was merely preparatory.  Countering this argument, the prosecution
contended that all the accused had to do was to communicate with a
member of the jury, whom he had identified, and Walsh had taken a
positive step to interfere with the jury via the brother of the foreman by
telephoning him.  

The defence of impossibility is peculiar to the inchoate offences of
attempt, conspiracy and incitement14.  The defence submitted that
where the commission of the offence proves impossible, any attempt to
commit the offence does not exist. In the instant case this reasoning
implies that since the jury had already been sequestered, contact with
the foreman would have been impossible and thus the charge of attempt
had no basis in law. Charleton et al allow it is possible to argue that
where the objective of the accused is impossible, nothing he ever does
can be proximate to the substantive crime but says this argument has
never been accepted as the basis of the defence of impossibility as it
applies to inchoate crimes. 

Judge McDonagh then considered the prosecution distinction between
legal impossibility and physical impossibility. In the case of a pickpocket,
for example, the putting of his hand into an empty pocket in the hope
of gain but finding it empty is targeting the person and not the pocket.
Not knowing in advance the impossibility of the act, he nevertheless has
performed an act that he thinks will lead to a successful conclusion.15The
accused will be guilty where the object he is intent on achieving would

be a crime if he was successful.16 Applying this to the instant case, the
learned judge said Lagrue (the jury foreman) was not open to contact
and neither was his brother open to do a good turn for an old mate. The
defence submitted that Walsh was in the same position as the
pickpocket. Reiterating the words 'any attempt whatsoever' used in MM
v HM by the Supreme Court, Judge McDonagh concluded that the
actions taken by Walsh fell squarely within the definition 'any attempt
whatsoever'.  Furthermore, the phrase 'to swing' in the context of a jury
and in the instant case 'could he be swung' implies persuasion by
whatever means.  Persuasion was clearly a word which was in the
contemplation of the Supreme Court in 1933, according to the learned
judge, who found that the actions brought him certainly within the
definition of embracery, and also brought him firmly within any rational
view of attempt.   

Walsh was found guilty by the jury of embracery and sentenced to four
years imprisonment. I understand the case in now being appealed. The
proceedings here demonstrate that, while the 1999 Criminal Justice Act
addresses overt intimidation or putting in fear of jurors, the acts
identified in the instant case, falling short of overt threat or menace, yet
deliberately aiming to tamper with a jury, can be dealt with under the
common law offence of embracery. •
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13 [1952] IR 91
14 Charleton, 4.66
15 In Detering [1982] 2 SCR 583, the Supreme Court of Canada held that even though

the victim of a fraud was not deceived by the accused's acts, the accused could be
convicted of attempted fraud, quoted in Charleton et al 4.69. 

16 Legal impossibility consists of acts done by an accused which are not characterised
as an offence.

Visit of President of the ECHR to King's Inns

President Luzius Wildhaber, President of the European Court of Human Rights addressed the
students at King's Inns late last year. At the end of his address, he presented Karen Dowling with
the Niall McCarthy Bursary for 2006 (awarded to a degree student following a rigorous interview
and submission of an essay).  Karen was joined by previous McCarthy scholars, Kate O'Toole and

Oísín Crotty.



In order to justify the imposition of a non-custodial sentence in rape
cases, there must exist exceptional circumstances. In DPP v. Tiernan1, the
Supreme Court (Finlay C.J.) held that, notwithstanding the need to
consider the particular circumstances of each case, "it is not easy to
imagine the circumstances which would justify the departure from a
substantial immediate custodial sentence for rape and I can only express
the view that they would probably be wholly exceptional". It was held
that the one sure mitigating factor was an admission of guilt,
particularly if made at an early stage and resulting in a plea of guilty2.
Such an early plea may result in a lesser sentence being imposed but
would not result in a non-custodial sentence in the absence of
exceptional circumstances.

In the wake of Tiernan, one of the changes relevant to the sentencing of
sex offenders was the introduction in 1993 of compensation orders.
Section 6 of the Criminal Justice Act 1993 gives the Court statutory
authority to make such an order:-

"Subject to the provisions of this section, on conviction of any person
of an offence, the court, instead of or in addition to dealing with
him in any other way, may, unless it sees reason to the contrary,
make (on application or otherwise) an order (in this Act referred to as
a 'compensation order') requiring him to pay compensation in respect
of any personal injury or loss resulting from that offence (or any other
offence that is taken into consideration by the court in determining
sentence) to any person (in this Act referred to as the 'injured party')
who has suffered injury of loss."  (Emphasis added)

As regards the quantum, how much compensation should be paid to a
victim of rape or aggravated sexual assault? It appears that this is a
matter for the judge's discretion but it should not exceed the amount
that would be payable in a civil action for the injury.

The section increased awareness of the payment of compensation as a
sentencing option open to the court and it encouraged offenders to offer
compensation in the hope that, if accepted by the victim, it would
reduce the length of their sentence or result in the imposition of a non-
custodial sentence. The practice was therefore sometimes referred to as
"the chequebook defence" and the perception was that the payment of
compensation facilitated offenders rich enough to pay compensation in
escaping prison while those not in a position to make such payment
were being imprisoned for the same or similar offences: as the saying
goes, a person is entitled to the best defence that money can buy.

In DPP v McLaughlin (Court of Criminal Appeal, Kearns J., July 13, 2005),
the DPP applied pursuant to s.2 of the Criminal Justice Act, 1993, for a
review of the respondent's sentence on the ground of undue leniency.
The respondent had pleaded guilty to rape and was sentenced to three
years imprisonment suspended for five years upon the sentencing judge
learning that the respondent had made the sum of €10,000 by way of
compensation available to the victim and upon the respondent entering
into a bond of good behaviour. The applicant argued that the sentencing
judge erred in principle in giving disproportionate weight to the
acceptance by the complainant of the sum of money offered by the
respondent. It was further submitted that the judge erred in principle in
failing to give adequate weight to the victim impact report which set out
in detail the effects that the offence had had on the complainant and
that the perpetrator had inflicted a sexually transmitted disease upon his
victim. It was further submitted that there had been no early expression
of remorse or honest acceptance of responsibility by the respondent in
that the indication of the guilty plea was conveyed only in the week prior
to trial. Counsel on behalf the applicant argued that there must be
exceptional circumstances to justify the imposition of a non-custodial
sentence in the case of rape and that the payment of money was not an
exceptional circumstance.

The Court held, imposing a sentence of four years imprisonment and
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suspending the last three years in recognition of the payment of
compensation to the victim, that only special circumstances justify a
sentencing judge in failing to impose a custodial sentence for a rape
offence. Rape is an offence punishable by imprisonment for life and
which ranks only second in the hierarchy of criminal offences known to
the law. Whilst in every criminal case, a judge must impose a sentence
which meets the particular circumstances of the case, it is not easy to
imagine a circumstance which would justify departure from a
substantial and immediate custodial sentence for rape (DPP v Tiernan
[1988] I.R. 250 followed). The payment of money of itself cannot be
described as an exceptional circumstance. There is no jurisprudence,
principle or practice which renders the payment of compensation to a
rape victim inconsistent with the imposition of a custodial sentence.

The issue of compensation arose again in DPP v. McCabe(No. 2) (Court of
Criminal Appeal, July 13, 2005), where judgment was delivered on the
same day as McLaughlin. As in McLaughlin, the DPP applied pursuant to
s.2 of the Criminal Justice Act, 1993 for a review of the respondent's
sentence on the ground of undue leniency. The respondent had pleaded
guilty to aggravated sexual assault on a female foreign national. Taking
into account that the respondent had offered and the victim had
accepted compensation in the sum of €15,000, the learned trial judge
imposed a term of 4 years imprisonment, but suspended same on
condition that the respondent enter into a bond to keep the peace and
be of good behaviour for a period of 3 years. He also ordered that the
respondent's name be entered in the Sex Offender's Register. The facts
of the offence were that the respondent had entered a 24-hour shop in
Dundalk where the complainant was working and had forced her into an
area at the back of the shop where he removed her shoes, trousers and
underwear and his own clothing. He told her he had a knife. The scene
was brought to an end when another person entered the shop and the
respondent fled. Upon his arrest, he said that he had drunk a lot of
alcohol. He also stated that he had attended a lap-dancing club earlier
in the night and blamed his actions on the amount of alcohol in his
system and the effect the lap dancing had had on him. The respondent,
a farmer and married man, who had a 2-year-old child at the time, had
no previous convictions. From the victim impact report, it appeared that
the complainant had been diagnosed as suffering from post-traumatic
stress disorder to a severe degree and had been prescribed medication by
a psychiatrist. The applicant submitted that any practice whereby the
payment of compensation would preclude the imposition of a custodial
sentence would lead to a variety of highly unsatisfactory outcomes. It
was further submitted that any form of 'cheque-book' defence
culminating in an agreed payment was also highly objectionable in that
it was capable of discriminating between rich and poor offenders in a
totally arbitrary manner.

The Court held, refusing the application, that the payment of money
cannot, of itself, be viewed as an exceptional circumstance justifying a

non-custodial sentence in a rape case. In the instant case, however, the
court was satisfied that the events of the night in question were quite
exceptional and that the exposure of the respondent to large amounts
of alcohol and displays of lap dancing in a nightclub in Dundalk triggered
an episode which was quite out of keeping with his character. Since the
time of the offence, the respondent had given up alcohol completely.
Notwithstanding this, his marriage had collapsed because of the
ramifications of the sexual assault. For the purpose of raising the
necessary amount to pay compensation, he sold off his herd of cattle. In
circumstances where the respondent had been led to believe that a non-
custodial sentence would be imposed if the victim indicated a
willingness to accept the sum offered, fairness would require that a
custodial sentence only be imposed where there had been an actual rape
or some other major aggravating factor.

In the McLauglin and McCabe cases, the Court of Criminal Appeal has
reaffirmed the position outlined in the Criminal Justice Act 1993, which
is that the payment of compensation by a sex offender to his victim is
not necessarily incompatible with the imposition of additional sanctions
for the same offence. According to O'Malley on Sentencing Law and
Practice, the compensation order has much to commend it as a
reparative measure, but it is of very limited value in advancing the
welfare of the victim. The recent Court of Criminal Appeal decisions
make it clear that there is no practice, principle or jurisprudence
whereby paying money to a victim of rape results in or tends towards the
imposition of a non-custodial sentence. The position remains that rape,
being one of the most serious crimes in the hierarchy of offences, second
only to murder, must, other than in the most exceptional circumstances,
attract a substantial and immediate custodial sentence, regardless of the
payment of compensation.

A final question on the issue of compensation is what significance, if
any, ought to be attached by the court to the acceptance of
compensation by victims of rape? As Counsel for the applicant, Patrick
Gageby, SC pointed out in the McLaughlin case, in circumstances where
a victim may be impecunious, he or she may feel obliged or may want to
take the money offered. Furthermore, a complainant may decide to
accept the money in order to donate it to a charitable cause so as to help
other people. In a number of cases, sentencing judges have referred to
victims who refused the offer of compensation and remarked that they
respected that choice3. Does this imply that a decision by the victim to
accept the money may not be worthy of respect? •
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committed outside jurisdiction – Whether
court entitled to apply procedure adopted in
applications for interim injunctions to
applications pursuant to Proceeds of Crime
Act 1996 - Whether proceedings brought
within time - Rules of the Superior Courts
1986 (SI 15/1986), O 8, r 1 - Proceeds of
Crime Act 1996 (No 30), s 2 – Preliminary
relief sought by defendant refused
(2003/2946P - Finnegan P - 31/7/2003)
[2005] IEHC 164
McK(FK) v B(M)

Proceeds of crime
Interlocutory order - Whether plaintiff
established requisite belief based on
reasonable grounds – Whether onus of proof
discharged - Whether Garda Síochána
required to make application under Police
(Property) Act 1897 (60 & 61 Vict, c 30) -
Whether defendant statement admissible in
evidence - Proceeds of Crime Act 1996 (No
30) (as amended by Proceeds of Crime
(Amendment) Act 2005 (No 1)), s 3 and
8(1)(b) - Offences Against the State Act 1939
(No 13), s 29(4) – Relief granted -
(2004/18396P –Finnegan P – 4/7/2005)
[2005] IEHC 205
McK (FJ) v McD (S)

Retrial
Appeal against conviction - Terms of court
order – Retrial – Whether court can order
retrial if conviction quashed – Whether Court
of Criminal Appeal can certify point of law of
exceptional public importance to Supreme
Court where conviction quashed and retrial
ordered - (59 & 65/2004– CCA – 29/6/2005)

[2005] IECCA 85
People (DPP) v Laide and Ryan

Search warrant
Information – Bad in form – Reference to
incorrect section – Validity – Whether
evidence obtained admissible – Whether
minor defect – Test – Whether provisions of
statute strictly met – Misleading, unclear and
ambiguous – Copyright and Related Rights
Act 2000 (No 28), ss 140 and 143 –
Constitution of Ireland 1937, Article 40.5 –
Appeal allowed, conviction quashed
(192/2004 – CCA – 24/6/2005) [2005] IECCA
84
People (DPP) v McGoldrick

Sentencing
Review of sentence – Whether exceptional
circumstances to justify imposition of non-
custodial sentence – Whether mandatory to
impose sentence of imprisonment – Whether
matter for court to determine appropriate
sentence having regard to compensation
offered or made - Criminal Justice Act 1993
(No 6), ss 2 and 6 - Application by prosecutor
for review of sentence refused (213/2004 –
CCA  – 13/7/2005) [2005] IECCA 90
People (DPP) v McCabe

Summary offence
Time limits – Summons – Whether summons
obtained within six months – Dodds v Walker
[1981] 1 WLR 027; Williams v Burgess (1840)
12 Ad&El 635; Young v Higgon (1840) 6
M&W 49; Radcliffe v Bartholomew (1892) 1
QB 161 and Frew v Morris (1897) 34 ScLR
527 followed - Petty Sessions (Ireland) Act
1851 (14 & 15 Vict, c 93), s 10(4) –
Interpretation Act 1937 (No 38), s 11(h) –
Courts (No 3) Act 1986 (No 33), ss 1(4), 1(7)
– Summons issued within time (2004/1997SS
– Finlay Geoghegan J – 14/6/20050 [2005]
IEHC 187
DPP (Clarke) v Stafford

Trial
Adjournment mid trial – Fair trial in due
course of law – Whether prejudice
established – Application for judicial review –
Application made mid trial – Whether
jurisdiction to entertain application mid trial
– Whether exceptional circumstances test –
Quia timet application – European
Convention on the Protection of Human
Rights and Fundamental Freedoms 1950,
article 6 – Constitution of Ireland 1937,
Article 38.1 - Leave to apply for judicial
review refused (2005/170JR – Macken J –
14/4/2005) [2005] IEHC 133
Adams v Judge Reilly

Articles

Breslin, Michelle
The prosecution of gender crimes in the
International Criminal Tribunal for the Former
Yugoslavia
2003 11 ISLR 82

Carney, The Hon Mr Justice, Paul
The central criminal court the Limerick
experience
10(6) 2005 BR 218

Conroy, Brian
Clarifying the law on delayed prosecutions for
sexual offences
10(6) 2005 BR 214

Coonan, Genevieve
Reforming the leave procedure on appeal to
the court of criminal appeal
2005 (4) ICLJ 12

Coonan, Genevieve
Protecting the interests of the accused in
France and Ireland
2003 11 ISLR 95

Griffin, Diarmuid
Restorative justice: a real alternative?
2005 (4) ICLJ 2

O'Neill, Ailbhe
The right to silence and the company
XXXIX (2004) IJ 111

Siebert Sara
The pull of criminal law and the push of
human rights: challenges in the international
criminal process
2003 11 ISLR 29

Library Acquisitions

Dixon, Rodney
Archbold: international criminal courts:
practice, procedure  & evidence
2nd ed
London: Sweet & Maxwell, 2005
C219

Fortson, Rudi
Misuse of drugs: offences, confiscation and
money laundering
5th ed
London: Sweet & Maxwell, 2005
M505.4

Richardson, P J
Archbold criminal pleading, evidence and
practice 2006
2006 ed
London: Sweet & Maxwell, 2006
M500

Statutory Instruments

Criminal justice (terrorist offences) act 2005
(section 42(2)) (counter terrorism) (financial
sanctions) regulations (no. 2) 2005
REG 2580/2001
SI 820/2005

Criminal justice (terrorist offences) act 2005
(section 42(6)) (counter terrorism) (financial
sanctions) regulations (no. 2) 2005
REG 2580/2001
SI 821/2005

Criminal justice (terrorist offences) act 2005
(section 42(2)) (Usama bin
Laden, Al-Qaida and Taliban of Afghanistan)
(financial sanctions) regulations (no. 2) 2005
REG 881/2002
SI 822/2005
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Criminal justice (terrorist offences) act 2005
(section 42(6)) (Usama bin
Laden, Al-Qaida and Taliban of Afghanistan)
(financial sanctions) regulations (no. 2) 2005
REG 881/2002
SI 823/2005

DAMAGES

Award
Dependency claim - Quantum – Whether
deceased likely to contribute financially to
dependants – Civil Liability Act 1961 (No 14 ),
s 47 – Award of €460,084.67 made
(2003/4266P – De Valera J – 15/4/2005)
[2005] IEHC 117
Hayes v Ennis

DATA PROTECTION

Article

Bradley, Martin
Broken records
2005 (December) GLSI 34

DEFAMATION

Article

Corbett, Val
Qualified privilege: Reynolds comes home to
roost
2004 (March/April) ILR 36

DEFENCE FORCES

Inquiry 
Fair procedures – Audi alteram partem –
Report into decision to involuntarily retire
from Defence Forces – Whether entitled to
access to contemporaneous documents –
Whether entitled to give oral evidence –
Whether report justiciable – Whether report
legally sterile – Whether rights or interests of
applicant affected – Right to reputation and
good name – Maguire v Ardagh [2002] 1 IR
385 and In re Haughey [1971] IR 217
followed. Ryanair Lt. v Flynn [2000] 3 IR 240
distinguished - Defence Act 1954 (No 18), s
15(3) – Report quashed (2002/835JR – Quirke
J – 27/7/2005) [2005] IEHC 273
De Róiste v Judge-Advocate General

DISCOVERY

Article

White, John P M
Discovery of documents after Taylor v
Clonmel Healthcare Ltd
XXXIX (2004) IJ 316

EASEMENTS

Right of way 
Public right of way - Extinguishment
procedures – Motion to extinguish public
right of way – Rejection of motion - On
subsequent motion revision of decision –
Validity of revised decision - Whether power
to table second motion – Legitimate
expectation – Whether applicant had
legitimate expectation decision to refuse
extinguishment would not be revisited –
Locus standi - Whether failure of applicant to
participate in planning process denies
standing on issue of validity of
extinguishment procedures - Roads Act 1993
(No14), s 73 – Relief refused (2004/1052 JR –
Peart J – 7/7/2005) [2005] IEHC 231
Coll v Donegal County Council and Gillespie

EDUCATION

Articles

Mac Giollabhui, Niall
Primary education under the constitution -
the bottom line
2005 (4) ILT 262

O'Mahony, Conor
Educational malpractice claims in Ireland: a
spectre on the horizon?
XXXIX (2004) IJ 301

Library Acquisition

Meaney, Mary
Special educational needs and the law
Dublin: Thomson Round Hall, 2005
Monahan, Karl
Kiernan, Nessa
N184.C5

Statutory Instruments

Education for persons with special
educational needs act 2004 (commencement)
(no. 2) order 2005
SI 636/2005

Education (welfare) act 2000 (section 28)
(prescribed bodies) regulations
2005
SI 639/2005

ELECTRICITY

Statutory Instruments

Electricity regulation act 1999 and gas
(interim) (regulation) act 2002 (gas) levy
order 2005
SI 818/2005

Electricity regulation act 1999 (electricity)
levy order 2005
SI 819/2005

EMPLOYMENT LAW

Articles

Brennan, Ann
Maher v. Jabil: stress claims and the failure to
complain
2005 ELRI 44

Codd, Pauline
The transfer of undertakings regulations 2004
(S.I. no. 131 of 2003): closing the door before
the horse has bolted?
2005 ELRI 39

Ennis, Kiwana
McKenna v. North Western Health Board -
the recent decision by the European Court of
Justice regarding pregnancy -related illness
and conditions of employment - a missed
opportunity or a sound policy-based decision?
2005 ELRI 63

Gallagher, Conor
Employment permits bill 2005: a new era or
more of the same?
2005 ELRI 34

Keane, Dolores S.
The consultation directive and the
development of workplace relations: from
sweat shops to talking shops?
2005 ELRI 37

Kennedy, Michael
Dacas, Diageo and the agency worker: you're
not the boss of me
2005 ELRI 30

Middlemiss, Sam
Anglo-American comparison of the legal
liability of employers for sexual favouritism
2005 ILT 311

Payne, Elliott
The impact of the equality act 2004 on
equality in the workplace
2005 ILT 278 [Part 1]

Shannon, Geoffrey
Playing safe
2005 (December) GLSI 22

Smith, Murray
What can be done? Suggestions for amended
and new legislation dealing with workplace
bullying
2005 ELRI 57

Stewart, Ercus
Handling constructive dismissal claims in
Ireland: justifications and defences
2005 ELRI 55

Twomey, Shane
Seeing the bigger picture: performance
management and a supporting role for the
employee relations process
2005 ELRI 61
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Statutory Instruments

Enterprise, trade and employment (delegation
of ministerial functions)
(No. 2) order 2005
SI 653/2005

Protection of employees (employers'
insolvency) (forms and procedure) regulations
2005
SI 682/2005

EUROPEAN UNION

Articles

Colneric, Ninon
Interpretation of community law and
interpretation in conformity with community
law
2005 IJEL 142

Cowen, Brian
The European constitution
2005 IJEL 169

Gaffney, John
Pleading EC law in Irish litigation: a case
study
5(1) 2005 JSIJ 153

Gibbons, Glen
The demarcation of competence in EU merger
law: an analysis of Portuguese
Republic v Commission of the European
Communities
2005 CLP 251

Kelly, Helen
Recent developments in EU procurement
2005 IJEL 152

Mathijsen, P S R F
The national judge and the community judge
2005 IJEL 55

Library Acquisitions

Jones, Christopher
EC competition law handbook 2005/2006
London: Sweet & Maxwell, 2005
W110

O'Rourke, Raymond
European food law
3rd ed
London: Sweet & Maxwell, 2005
W112.4

EVIDENCE

Admissibility
Statutory interpretation – Retrospective
effect – Whether statutory alteration in rules
of evidence having retrospective effect – Toss
Ltd v District Court Justice (Unrep, Blayney J,
24/5/1987); Rex v Chandra Dharma [1905] 2
KB 335; Bairstow v Queens Moat Boathouses
Plc. [1998] 1 All ER 343 applied -
Registration of Births and Deaths Act 1863
(26 & 27 Vict, c11), s 30 A; Courts (No. 3) Act

1986 (No 33), s 1; Intoxicating Liquor Act
1988 (No16), s 31 – Found to have
retrospective effect (2005/199SS – Peart J –
12/5/2005) [2005] IEHC 132
DPP v McDermott

Evidence 
Materiality of evidence - Fatal traffic
accident - Motor vehicle involved in accident
examined by gardaí – Motor vehicle returned
by gardaí to applicant’s employer - Failure of
gardaí to make available for inspection motor
vehicle driven by applicant at time of crash –
Failure of gardaí to retain or preserve motor
vehicle driven by applicant at time of crash –
Whether gardaí had obligation to maintain
vehicle so as to enable applicant examine it –
Whether applicant entitled to await actual
charges before taking any steps to have
vehicle examined – Whether condition of
motor vehicle material to defence being put
forward by applicant – Application refused -
(2003/538JR – Macken J – 17/6/2005) [2005]
IEHC 193
Cole v Judge of the Northern Circuit

Evidence
Statement – Admissibility – Interviews in
breach of custody regulations – Omission by
gardaí of series of denials by accused –
Failure to take notes – Failure to record
exculpatory statements – Testimony of minors
– Putting alleged prior statement to witness
in cross-examination – Necessity to prove
statements – Whether effect of failure to
observe regulations prejudiced fairness of
trial other than by breach of regulations in
themselves – Whether breach of custody
regulations led to prejudice of accused –
Criminal Justice Act 1984 (Treatment of
Persons in Custody in Garda Síochána
Stations) Regulations 1987 (SI 119/1987) –
Courts of Justice Act 1924 (No 10), s 29–
Criminal Procedure Act 1993 (No 40), s
3(1)(a) – Conviction quashed and retrial
ordered (161/2002 – SC – 29/7/2005) [2005]
IESC 57
People (DPP) v Diver

Article

Carroll, Anthony
Child psychiatrists as expert witnesses
5(1) 2005 JSIJ 125

Library Acquisition

Heffernan, Liz
Evidence: cases and materials
Dublin: Thomson Round Hall Ltd, 2005
M600.C5.Z2

EXTRADITION

Extradition
European arrest warrant - Application for
order for delivery – Points of objection –
Whether respondent properly before court -
Manner of arrest and caution – Caution
delivered after initial questioning – Whether
appropriate where garda had prior awareness
of identity of accused - Whether in

compliance with procedures required under
Act – Delay – Whether delay in arresting
respondent after execution of warrant -
European Arrest Warrant Act 2003 (No 45), ss
16 - Order for delivery made (2005/11Ext –
Peart J – 26/7/2005) [2005] IEHC 259
In re Oleg Saldugei

Extradition
Stay - Application to stay proceedings
pending production of certain documents –
Whether inherent jurisdiction of court to stay
extradition proceedings where justice so
requires – Applicant seeking furnishing of
certain documents – Claim of privilege -
Whether documents irrelevant solely on
ground that they pre-date warrant – Test to
be applied when privilege claimed -Appeal
dismissed - (424/2004 – Denham J –
29/7/2005) [2005] IESC 53
Egan v O’Toole

Library Acquisition

Forde, Michael
Extradition law in Ireland
3rd ed
Dublin: Thomson Round Hall, 2005
C214.C5

FACTORING

Library Acquisition

Ruddy, Noel
Salinger on factoring
4th ed
London: Sweet & Maxwell, 2006
N305.8

FAMILY LAW

Divorce
Proper provision – Consent order at time of
judicial separation acknowledged to be full
and final settlement – Consent acknowledged
to make proper provision – Whether court
hearing divorce application must reconsider
issue of financial provision – When
assessment of financial needs should be made
– Weight given to earlier consent agreement
– Security for proper provision – X v X [2002]
1 FLR 508; Hyman v Hyman [1929] AC 601; N
v N (Jurisdiction: pre-nuptial agreement)
[1999] 2 FLR 745 and Sutton v Sutton [1984]
Ch 184 considered - Judicial Separation and
Family Law Reform Act 1989 (No 6), ss
2(1)(f), 20 – Family Law Act 1995 (No 26), ss
9(1)(b) and 16 – Family Law (Divorce) Act
1996 (No 33), ss 5, 8(2), 13(1)(a), 14(1)(a),
14(6), 26(1)(c), 18(10), 20(1) and (3) –
Constitution of Ireland 1937, Article 41.3.2° -
Various financial relief’s granted to applicant
(2005/5CA – Finlay Geoghegan J – 8/2/2005)
[2005] IEHC 202
G(R) v G(C)

Foreign divorce
Relief after foreign divorce – Whether
appropriate for court to intervene – Whether
exceptional circumstances exist – Holmes v
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Holmes [1989] Fam 47 and A v S  [2002]
EWHC 1157; [2003] 1 FLR 431 followed -
Whether failure to fully disclose assets in
previous proceedings – Whether application
should be made in country of divorce –
Whether delay fatal to application – Lamagni
v Lamagni [1995] 2 FLR 452 followed - 
Whether instrument of trust susceptible to

property adjustment order – T-M (FJW) v T-M
(CNR) [2004] IEHC 247 (Unrep, McKechnie J,
22/6/2004) followed - 
Family Law Act 1995 (No 26), ss 9, 11, 15(1),
16(2), 29(1), 23(2), 23(3)(a), 26, 27(1)(b),
29(1)(b) – Family Law (Divorce) Act 1996 (No
33), s 5(1)(c) – Relief granted (2003/141M –
Quirke J – 5/7/2005) [2005] IEHC 228
R (M) v R (P)

Articles

Clissmann, Inge
The division of marital assets in "ample
resource" cases
10(5) 2005 BR 173

Coveney, Hilary
A brave new world: family law implications of
assisted reproductive technologies
2005 (4) IJFL 12

Flynn, Kirstie
Pensions and marriage breakdown - the
trustees'/administrators' perspective
2005 (Autumn) FLJ 16

Forde, Catherine
Behind the scenes in the committee rooms
2005 (Winter) FLJ 15

Griffin, Mary
Up to speed - recent developments in family
law
2005 (Winter) FLJ 6

Martin, Frank
The changing face of family law in Ireland
5(1) 2005 JSIJ 16

Mee, John
A critique of the law reform commission's
consultation paper on the rights and duties of
cohabitees
XXXIX (2004) IJ 74

O'Brien, Jennifer
Pensions - separation and divorce
2005 (Autumn) FLJ 21

O'Neill, Michelle
A guide to the new high court practice
direction
2005 (Winter) FLJ 17

O'Riordan, Deirdre
Relocation, relocation relocation: move-away
applications
2005 (4) IJFL 3

Shannon, Geoffrey
The internationalisation of Irish family law
5(1) 2005 JSIJ 44

Library Acquisition

Liston, Kevin
Family law negotiations: an alternative
approach
Dublin: Thomson Round Hall, 2005
N170.C5

Statutory Instrument

Maintenance allowances (increased payment)
regulations, 2005
SI 692/2005

FISHERY LAW

Statutory Instruments

Alfonsinos (fisheries management and
conservation) (No. 2) regulations
2005
SI 654/2005

Black scabbardfish (fisheries management
and conservation) (no. 11) regulations 2005
SI 739/2005

Blue ling (fisheries management and
conservation) (No. 2) regulations 2005
SI 656/2005

Cod (fisheries management and conservation)
(No. 10) regulations 2005
SI 657/2005

Fisheries (miscellaneous commercial licenses)
(alteration of duties) order
2005
SI 793/2005

Haddock (fisheries management and
conservation) (No. 22) regulations 2005
SI 658/2005

Haddock (fisheries management and
conservation) (No. 23) regulations 2005
SI 659/2005

Hake (fisheries management and
conservation) (No. 10) regulations 2005
SI 660/2005

Ling (fisheries management and conservation)
(No. 5) regulations 2005
SI 662/2005

Monkfish (fisheries management and
conservation) (No. 19) regulations 2005
SI 661/2005

Monkfish (fisheries management and
conservation) (No. 20) regulations 2005
SI 663/2005

Norway lobster (fisheries management and
conservation) (No. 9) regulations
2005
SI 664/2005

Norway lobster (fisheries management and
conservation) (No.10) regulations
2005

SI 665/2005

Orange roughy (fisheries management and
conservation) (No.14) regulations
2005
SI 667/2005

Roundnose grenadier (fisheries management
and conservation) (No.2) regulations 2005
SI 668/2005

Salmon rod ordinary licenses (alteration of
license duties) order 2005
SI 838/2005

FREEDOM OF INFORMATION

Access to records
Adoption records – Information collected
from birth mother with promise of
confidentiality – Records created before
commencement of Act – Whether requester
had substantial personal interest in records –
Whether birth mother should have been
consulted – Whether constitutional rights of
birth mother and her family considered –
Whether their rights outweighed right of
requester to access records – Whether
disclosing records would harm public interest
– Appeal against disclosure order allowed -
Freedom of Information Act 1997 (No 13), ss
2, 6(5)(b), 26(1), 28(5), 34 and 42(1)
(2002/99MCA – Smyth J – 31/5/2005) [2005]
IEHC 177
South Western Area Health Board v
Information Commissioner

Article

Davis, Roy W
Access to documents: a constitutional right
or a general principle of law?
XXXIX (2004) IJ 51

GARDA SIOCHANA

Article

Conway, Vicky
An Garda Siochana act 2005 - breaking down
the thick blue wall?
2005 ILT 297

Vaughan, Barry
A new system of police accountability: the
Garda Síochána act 2005
2005 (4) ICLJ 18

Statutory Instruments

Garda Síochána act 2005 (commencement)
(no. 2) order 2005
SI 801/2005

Garda Síochána ombudsman commission
(establishment day) order 2005
SI 802/2005

Garda Siochana (ranks) order 2005
SI 849/2005
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HABEAS CORPUS

Library Acquisition

Costello, Kevin
The law of habeas corpus in Ireland: history,
scope of review, and practice under article
40.4.2 of the Irish constitution
Dublin: Four Courts Press, 2006
M203.C5

HEALTH

Article

O'Connell, Paul
The human right to health and the
privatisation of Irish health care
11 (2005) MLJI 76

Statutory Instruments

Health act, 2004 (commencement) order
2005
SI 796/2005

Health act 2004 (dealings with members of
either House of the Oireachtas) regulations
2005
SI 798/2005

Health act 2004 (regional health forums)
regulations 2005
SI 797/2005

HOUSING

Article

Galligan, Eamon
The equivalent monetary value principle in
social housing
2005 IP & ELJ 116

Statutory Instruments

Housing (mortgage subsidy) regulations 2005
SI 914/2005

Housing regulations 1980 (amendment)
regulations 2005
SI 913/2005

Housing (rent subsidy) regulations 2005
SI 915/2005

Housing (site subsidy) regulations 2005
SI 916/2005

IMMIGRATION 

Asylum
Fair procedures – Finding of minimal or no
basis for claiming refugee status – Failure by
respondent to disclose material upon which
decision based – Applicant only entitled to
appeal without oral hearing – Whether

applicant deprived of effective right of appeal
– Refugee Act 1996 (No 17), ss 11 and 13 –
Illegal Immigrants (Trafficking) Act 2000 (No
29) – Immigration Act 2003 (No 26), s 7 –
Certiorari granted (2003/919JR & 920JR –
Clarke J – 23/6/2005) [2005] IEHC 218
M (SO) v Refugee Applications Commissioner

Fair procedures
Access to previous decisions of tribunal –
Statutory discretion – Asylum seekers –
Refugee status – Appeal against refusal to
grant refugee status –Whether applicants
entitled to access to previous decisions of
tribunal – Whether tribunal exercised
statutory discretion lawfully – Whether
applicants entitled to fair procedures –
Whether applicants accorded fair procedures
– The State (Gary McFadden) v Governor of
Mountjoy Prison (No 1) [1981] ILRM 113; The
Illegal Immigrants (Trafficking) Bill, 1999
[2000] 2 IR 360; In re R Ltd [1989] IR 126 and
Irish Times Ltd v Ireland [1998] 1 I.R. 359
followed - Refugee Act 1996 (No 17), ss 16,
19, 28 and 28A and sch 2 – Immigration Act
2003 (No 26), s 7 – European Convention on
Human Rights 1950, article 6(1) – Access to
previous decisions granted (2004/572JR,
2005/14JR & 2004/1087JR – MacMenamin J
– 7/7/2005) [2005] IEHC 237
A (PP) v Refugees Appeals Tribunal

INFORMATION TECHNOLOGY

Articles

Bohan, Faye
Liability of Internet search engines - part 1
2005 CLP 238

McIntyre-O'Brien, Rory
Is there such a thing as cyberlaw?
2003 11 ISLR 118

McMahon, Rossa
European Union top-level domain (.eu)
2005 CLP 304

INJUNCTIONS

Interlocutory
Employment – Labour Inspectorate report -
Whether necessary to show either strong
prima facie case or probability of success at
trial – Whether serious issue demonstrated by
applicant – Executive power – Exercise –
Vires – Whether publication of report lawful
exercise of statutory authority by labour
inspector – Whether damages adequate
remedy – American Cyanamid v Ethicon
[1975] 1 All ER 504 applied – Limited
interlocutory injunction restraining general
publication of report granted (2005/374JR –
Kelly J – 22/4/2005) [2005] IEHC 119
Gama Endustri Tesisleri Imalat Montaj AS v
Minister for Enterprise, Trade and Employment

Interlocutory
Mareva – Plaintiff alleging fraud – Assets
within jurisdiction – Whether sufficient
evidence of risk of dissipation of assets –

Injunction refused (2005/321P – Clarke J –
19/4/2005) [2005] IEHC 138
Tracey v Bowen

Nuisance
Abatement - Trespass - Whether all
reasonable steps taken to abate nuisance –
Whether all reasonable steps taken to prevent
further trespass – Whether delay in
remedying situation - Injunctive relief
granted (2005/80P – Gilligan J – 5/7/2005)
[2005] IEHC 227
Harrington Confectioners Ltd v Cork City
Council

INSURANCE

Contract
Membership of medical defence union -
Whether union carrying on insurance
business - Rights of indemnity of member of
mutual defence fund - Absolute discretion of
medical defence union to indemnify member
– Contractual obligation on part of medical
defence union to deal fairly with member’s
claim – Whether medical defence union dealt
fairly with claim - Appeal dismissed
(2004/209 – SC – 16/6/2005) [2005] IESC 41
Barry v Medical Defence Union

INTELLECTUAL PROPERTY

Article

Kelly, Gerard
Comparative advertising - bringing the
advertising war into the enemy camp
2005 CLP 281

INTERNATIONAL LAW

Articles

Breslin, Michelle
The prosecution of gender crimes in the
International Criminal Tribunal for the Former
Yugoslavia
2003 11 ISLR 82

Siebert Sara
The pull of criminal law and the push of
human rights: challenges in the international
criminal process
2003 11 ISLR 29

Library Acquisitions

Dixon, Rodney
Archbold: international criminal courts:
practice, procedure  & evidence
2nd ed
London: Sweet & Maxwell, 2005
C219

Haccius, Charles H
Ireland in international tax planning
2nd ed
Amsterdam: IBFD, 2004
M337.35.C5
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White, Nigel D
The law of international organisations
2nd ed
Manchester: Manchester University Press,
2005
C100

INTOXICATING LIQUOR

Statutory Instrument

Intoxicating liquor act 2003 (section 21)
regulation 2005
SI 824/2005

JUDICIAL REVIEW

Criminal trial
Application for leave – Application made mid
trial – Whether jurisdiction to entertain
application mid trial – Whether exceptional
circumstances test – Quia timet application –
Leave to apply for judicial review refused
(2005/170JR – Macken J – 14/4/2005) [2005]
IEHC 133
Adams v Judge Reilly

Library Acquisition

Supperstone, Michael
Judicial review
3rd ed
London: LexisNexis UK, 2005
M306

JURISPRUDENCE

Article

McCutcheon, J Paul
A review of the jurisprudence of the court of
criminal appeal 2002-2004: principles and
general themes
5(1) 2005 JSIJ 213

LANDLORD AND TENANT

Articles

Cannon, Ruth
Termination of tenancies under the residential
tenancies act 2004: the new system
2005 C & PLJ 85

Maguire, Roderick
New developments in the right of lessees to
buy the fee simple under Irish law
2005 C & PLJ 91

Library Acquisition

Brennan, Gabriel
Ground rents: a practitioner's guide
Dublin: Thomson Round Hall, 2005
N93.11.C5

LEGAL AID

Statutory Instrument

Civil legal aid (refugee appeals tribunal) order
2005
SI 730/2005

LEGAL HISTORY

Articles

Langwallner, David
Law on the silver screen
2004 (May/June) ILR 72

Maddox, Neil
"A melancholy record": the story of the
nineteenth-century Irish party processions
acts
XXXIX (2004) IJ 243

McEldowney, John
Challenges in legal bibliography: the role of
biography in legal history
XXXIX (2004) IJ 215

Mohan, Hugh
Changes to the code of conduct
10(5) 2005 BR 142

Osborough, W N
Murder or manslaughter? a 1739 decision of
the Irish king's bench
XXXIX (2004) IJ 275

LEGAL PROFESSION

Articles

Carroll, Jennifer
You be the judge: a study of the backgrounds
of Superior Court judges in
Ireland in 2004
10(5) BR 153

Finlay, Tom
The role of the judge
5(1) 2005 JSIJ 1

Gallagher, Paul
Can ethics be competitive?
10(5) 2005 BR 144

Kennedy, Ronan
Extra-judicial comment by judges
5(1) 2005 JSIJ 199

McKeown, Donal, Bishop
Reflections on the role of law
10(5) 2005 BR 151

Paris-Dobozy, Marie-Luce
Still alive? Some observations about the two
hundred years of existence of the French code
civil 1804
2005 IJEL 72

Ryan, Ray

A bar to recovery? barristers, public policy,
and immunity from suit
10(6) 2005 BR 209

LEGAL RESEARCH

Articles

de Londras, Fiona
Questions and answers: a guide to
overcoming (some) difficulties of legal
research in Ireland
2004 (March/April) ILR 49

de Londras, Fiona
Researching and understanding international
human rights law
2004 (May/June) ILR 79

MEDIA LAW

Article

O'Sullivan, Siobhan
Stem cell research: science, ethics and
regulation
11 (2005) MLJI 70

Library Acquisitions

Gleeson, Kevin
Consolidated broadcasting and media
legislation 1923-2005
Dublin: Thomson Round Hall, 2005
N343.C5

Lennon, Peter
Protecting personal health information in
Ireland: law & practice
Cork: Oak Tree Press, 2005
N185.C5

MEDIATION

Article

Keane, Mary
The cost of saying no
2005 (November) GLSI 28

MEDICAL

Articles

Leonowicz, Siun
In sickness and in health
2005 (December) GLSI 12

O'Connell, Paul
The human right to health and the
privatisation of Irish health care
11 (2005) MLJI 76

Robinson, David J
Communication and documentation of do-
not-attempt-resuscitation orders in an Irish
teaching hospital
O'Neill, Desmond
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11 (2005) MLJI

Statutory Instruments

Health (in-patient charges) (amendment)
regulations, 2005
SI 762/2005

Health (out-patient charges) (amendment)
regulations 2005
SI 761/2005

Irish medicines board (fees) regulations 2005
SI 882/2005

NEGLIGENCE

Duty of care 
Standard of care – Foreseeability of serious
injury – High standard of vigilance required –
Whether defendant negligent – Duty to
respond to report of potential danger –
Judgment for plaintiff (2000/1485P – Peart J
– 23/8/2005) [2005] IEHC 286
Keogh v ESB

Medical negligence
Medical practices – Whether practice
inherently defective – Frequency and risk of
displacement of tracheostomy tubes
considered – Whether lack of training of
personnel in the replacement of tracheostomy
tubes, when caring for patient at risk of
requiring that procedure, inherently defective
– Responsibility of consultant for post-
operative care in intensive care unit
considered - O’Donovan v. Cork County
Council [1967] I.R. 173 applied – Plaintiff
awarded damages (1995/761P – Johnson J –
21/12/2004) [2004] IEHC 416
Gottstein v Maguire

Personal injuries
Road traffic accident – Failure to wear seat
belt – Whether contributory negligence –
Award – Post traumatic stress disorder – Loss
of earnings – Future loss of earnings –
Discount – Reddy v Bates [1984] ILRM 197
applied – Damages of €247,488 awarded
(2002/14331P – O’Donovan J – 5/7/2005)
[2005] IEHC 229
Kelly v Hackett 

Personal injuries
Road traffic accident – Liability - Negligence
- Credibility of witness – Balance of
probability - Claim dismissed - (2001/1432P –
Peart J – 11/5/2005) [2005] IEHC 151
Dempsey v Moen

Article

Ryan, Ray
Collapsing scrums and sticky wickets: sports
injuries and the law of negligence
2003 1 ISLR 60

PENSIONS

Articles

Flynn, Kirstie

Pensions and marriage breakdown - the
trustees'/administrators' perspective
2005 (Autumn) FLJ 16

O'Brien, Jennifer
Pensions - separation and divorce
2005 (Autumn) FLJ 21

Library Acquisition

Finucane, Kevin
Irish pensions law and practice
2nd ed
Dublin: Thomson Round Hall, 2006
N193.4.C5

Statutory Instrument

Occupational pension schemes (disclosure of
information) regulations, 2005
SI 633/2005

PERSONAL INJURIES

Article

Gilhooly, Stuart
Knowing me, knowing you
2005 (November) GLSI 24

PLANNING AND ENVIRONMENTAL
LAW

Planning permission
Estoppel – Retention planning permission –
Exempted development – Whether earlier
application for planning permission estops
applicant from asserting development is
exempted - Dublin County Council v Tallaght
Block [1982] ILRM 534 and Dublin County
Council v Tallaght Block (Unrep, SC,
17/5/1983) overruled - Local Government
(Planning and Development) Act 1976 (No
20), s 27 – No estoppel found (148/2002 – SC
– 29/7/2005) [2005] IESC 55
Fingal Co Co v William P Keeling & Sons Ltd

Planning permission
Legitimate expectation – Whether respondent
performing public obligation – Whether
substantial grounds for contending that
decision should be quashed - Planning and
Development Act 2000 (No 30), ss 50 and
179 – Liberty to apply for judicial review
granted (2004/717JR – Macken J –
15/6/2005) [2005] IEHC 191
Aughey Enterprises Ltd v Monaghan County
Council

Judicial review
Locus standi – Permission - Extension of
duration of permission – Validity of extension
– Whether locus standi to challenge decision
to extend – Failure to participate in planning
process – No requirement for public
consultation in exercise of discretion to
extend – Planning and Development Act 2000
(No 30), s. 42 - Locus standi denied
(2004/1052 JR – Peart J – 7/7/2005) [2005]
IEHC 231
Coll v Donegal County Council and Gillespie

Waste Management
Judicial review - Waste collection – Contracts
entered into between applicant and
customers for waste collection – Waiver
scheme for low income households - Tender
for provision of waste collection service to
low income households – Whether new
contract entered into by respondent on foot
of tender would involve applicants existing
customers breaching their contract –
Whether exclusive contract being granted for
low income households was anti-competitive
in nature – Whether tender process can be
quashed by way of judicial review if
respondent has committed the tort of
inducement of breach of contract or by
introducing a procedure which was anti-
competitive in nature -Application refused -
(2005/22JR – Dunne J – 15/6/2005) [2005]
IEHC 192
Mr Binman Ltd v Limerick City Council

Waste Management
Waste disposal without licence –
Environmental pollution – Risk of pollution –
Site investigation and report – Conditions
necessary to making of order under s 57(1) –
Whether conditions established – Whether
evidence of on-going environmental damage
at time of making of order necessary –
Whether plea of guilty in prior criminal
proceedings admissible – Prejudice – Whether
respondent bound by plea – Discretion –
Principles applicable to exercise of discretion
– Whether order under s 57 available only as
last resort – Whether appropriate to order
respondents to commission site investigation
and report – Whether s 57 applicable to first
respondent personally – Wicklow County
Council v Fenton (No 2) [2002] 4 IR 44 and
Morris v Garvey [1983] IR 319 followed;
Director of Public Prosecutions (Ivers) v
Murphy [1999] 1 IR 98 considered -  Waste
Management Act 1996 (No 10), s 57 – Relief
granted (2003/37MCA – Clarke J –
17/6/20050 [2005] IEHC 208
Cork County Council v O’Regan

Articles

Dodd, Stephen
The scope of planning purposes and relevant
considerations
2005 IP & ELJ 104

Galligan, Eamon
The equivalent monetary value principle in
social housing
2005 IP & ELJ 116

Keeling, Nap
Estoppel in planning law
2005 IP & ELJ 112

Library Acquisitions

Dodd, Stephen
Planning regulations 2001-2005 annotated
and consolidated
Dublin: Thomson Round Hall, 2005
N96.C5
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Scannell, Yvonne
Environmental and land use law
Dublin: Thomson Round Hall, 2006
N96.4.C5

Statutory Instrument

Derelict sites (urban areas) regulations, 2005
SI 813/2005

PRACTICE AND PROCEDURE

Abuse of process
Personal injuries – Assessment – Loss of
earnings  - Future loss of earnings -  –
Inadequate financial records – Admissibility
of evidence - Whether adequate evidential
basis for actuarial evidence – Whether
deliberate exaggeration or abuse of process –
Whether plaintiff should be penalised in costs
– O’Connor v Bus Átha Cliath [2003] 4 IR 459
and Shelly-Morris v Bus Átha Cliath [2003] 1
IR 232 distinguished - Order of general
damages to include reasonable sum for loss
of future employability; costs awarded to
plaintiff (2005/16350P – Budd J – 22/7/2005)
[2005] IEHC 275
Smyth v Gilbert and Davies

Amendment of pleadings
Leave to amend plenary summons and
statement of claim sought – Whether
amendments necessary for purposes of
determining controversy – Discovery –
Documents - Plaintiff’s motion for discovery -
Whether plaintiff entitled to documentation -
Rules of the Superior Courts 1986 (SI
15/1986), O 28, r 1 and O 31, r 12 – Liberty
to amend plenary summons and statement of
claim and discovery granted (2002/14536P –
Budd J – 10/6/2005) [2005] IEHC 288
Clifford (a minor) v Minister for Education and
Science

Commercial list
Judicial review – Statutory interpretation –
“Commercial proceedings” – Whether judicial
review proceedings challenging grant of
planning permission “commercial” – Whether
proceedings capable of admission to
commercial list – P.J. Carroll v. Minister for
Health [2005] IESC 26 [2005] 1 IR 294
distinguished - Rules of the Superior Courts
1986 (SI 15/1986), O 63A, r 1(g) –
Proceedings admitted to commercial list
(2004/404JR – Kelly J – 14/6/2005) [2005]
IEHC 188
Mulholland v An Bord Pleanála

Commercial list
Jurisdiction – Whether inherent jurisdiction
–Case management – Pre-trial conferences –
PJ Carroll & Co Ltd v Minister for Health
[2005] IESC 26, [2005] 1 IR 294 considered -
Rules of the Superior Courts 1986 (SI
15/1986), O63(A) – Rules of the Superior
Courts (Commercial Proceedings) 2004 (SI
2/2004) – Application to transfer out of
commercial list refused (2004/4729P – Kelly J
– 22/7/2005) [2005] IEHC 267
PJ Carroll & Co Ltd v Minister for Health 

Delay 
Dismissal of proceedings for want of
prosecution – Inordinate and inexcusable
delay – No step in proceedings for six years –
Acceptance by plaintiff’s solicitor that he was
responsible for the delay – Whether delay of
over six years during which no step was taken
inordinate – Whether delay excusable -
Balance of justice - Whether defendant
prejudiced by plaintiff’s delay – Whether
where responsibility for delay rests upon
professional advisor court should take into
account that plaintiff may have alternative
means of enforcing rights - Application
granted in respect of second defendant -
(1997/2633P – Clarke J – 28/6/2005) [2005]
IEHC 294
Rogers v Michelin Tyre plc and Michelin
Pensions Trust (No 2) Ltd

Discovery 
Action for – Sole remedy sought is discovery
– Infringement of copyright by unknown
internet subscribers – Disclosure of names of
subscribers sought from defendants –
Whether sufficiently clear proof of
wrongdoing – Whether duty to give full
information by way of discovery –
Confidentiality – Whether defendants’ duty of
confidentiality to subscribers overridden
where prima facie evidence of wrongdoing by
those subscribers – Whether appropriate to
make order - Megaleasing UK Ltd v Barrett
[1992] 1 IR 219; Norwich Pharmacal v
Customs & Excise [1974] AC 133 and BMG
Canada Inc v Doe [2005] FCA 193 considered
– Discovery ordered (2005/2014P – Kelly J –
8/7/2005) [2005] IEHC 233
EMI Records (Ireland) Ltd v Eircom Ltd

Dismissal of proceedings
Entitlement to claim pension – Terms of
pension trust - Inherent jurisdiction of court
to dismiss proceedings where court satisfied
that plaintiff’s claim must fail –
Interpretation of contract or agreed
documentation –Whether proceedings should
be dismissed where plaintiff’s case must fail
based upon the construction of documents –
Proceedings dismissed as against second
defendant - (1997/2633P – Clarke J –
28/6/2005) [2005] IEHC 294
Rogers v Michelin Tyre plc and Michelin
Pensions Trust (No 2) Ltd

Interrogatories
Whether information sought by interrogatory
appropriate – Whether interrogatories
probative of matters in issue – Whether
special exigency established – Woodfab Ltd v
Coillte Teo [2000] 1 IR 20, McCole v Blood
Transfusion Service Board (Unrep, Laffoy J,
11/6/1996) ,Det Danske v KDM (1994) 2
Lloyd’s Reports 534, Crofter Properties Ltd v
Genport Ltd (Unrep, McCracken J, 23/4/2002)
and Mercantile Credit Company Ltd v Heelan
[1994] 2 IR 105 considered - Application
refused - (1999/12463P – Master Honahan -
20/4/2005) [2005] IEHC 230
Leahy v Southern Health Board

Judicial review
Locus standi – Unincorporated trade
association – Sufficient interest – Whether

trade association had sufficient interest –
Whether members of association were
members affected – Rules of the Superior
Courts 1986 (SI 15/1986), O 84, r 20(4) –
Respondent’s appeal dismissed (233/2004 –
SC – 18/3/2005) [2005] IESC 16
Construction Industry Federation v Dublin City
Council

Parties
Company law - Restriction of directors –
Circumstances in which party can be joined
to proceedings – Whether court had
discretion to join party to proceedings –
Whether court should consider if party
seeking to be joined to proceedings had locus
standi to pursue application – Whether court
had jurisdiction to permit any person bring an
application pursuant to s. 150 – Whether
official liquidator entitled to request former
directors to swear affidavits in response to
affidavits of other directors – TDI Metro Ltd v
Delap (No 1) [2000] 4 IR 337 considered -
Companies Act 1990 (No 33), s150 –
Company Law Enforcement Act 2001 (No 28),
s 41 – Rules of the Superior Courts 1986 (SI
15/1986), O 15, r 13 (2000/58COS – Finlay
Geoghegan J – 22/7/2005) [2005] IEHC 250
Re Document Imaging Systems Ltd

Supreme Court
Cross appeal - Application to vary – Applicant
appealed from High Court - Whether
defendant could argue locus standi issue
without notice to vary or cross appeal –
Whether issue could be argued as preliminary
issue - Respondent’s appeal dismissed
(233/2004 – SC – 18/3/2005) [2005] IESC 16
Construction Industry Federation v Dublin City
Council

Time limits
Criminal summons – Summary offence – Act
of 1986 incorporating time limit from Act of
1851 – Whether Interpretation Act 1937
applied – Whether summons obtained within
six months – Dodds v Walker [1981] 1 WLR
027; Williams v Burgess (1840) 12 Ad&El
635; Young v Higgon (1840) 6 M&W 49;
Radcliffe v Bartholomew (1892) 1 QB 161 and
Frew v Morris (1897) 34 ScLR 527 followed -
Petty Sessions (Ireland) Act 1851 (14 & 15
Vict, c 93), s 10(4) – Interpretation Act 1937
(No 38), s 11(h) – Courts (No 3) Act 1986 (No
33), ss 1(4), 1(7) - Summons issued within
time (2004/1997SS – Finlay Geoghegan J –
14/6/20050 [2005] IEHC 187
DPP (Clarke) v Stafford

Time limits
Service of notice - Whether first day included
– Whether extended by dies non juridicus –
McGuinness v Armstrong Patents [1980] IR
289; CAB v McS (Unrep, Kearns J,
16/11/2001); and Pritam v S Russell & Sons
[1973] QB 336 followed - 
Rules of the Superior Courts 1986 (SI
15/1986), O 122, r 3 – Interpretation Act
1937 (No 38), s 11(h) – Criminal Justice Act
1993 (No 6), s 2(2) – Finding that notice was
in time (213CJA/2004 – CCA – 8/6/2005)
[2005] IECCA 79
People (DPP) v McCabe
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Articles

Carolan, Bruce
Consideration of foreign judgments by the
Irish Supreme Court: an extra-constitutional
analysis of several select cases
2005 IJEL 115

White, John P M
Discovery of documents after Taylor v
Clonmel Healthcare Ltd
XXXIX (2004) IJ 316

Library Acquisition

Breen, P J
Consolidated courts and court officers acts
1922-2005
Dublin: Clarus Press Ltd., 2005
N389.C5

Delany, Hilary
Civil procedure in the superior courts
2nd ed
Dublin: Thomson Round Hall, 2005
McGrath, Declan
N350.C5

Sheehan, Barry
Consolidated district court rules
Dublin: Thomson Round Hall, 2005
N363.2.C5

PRIVACY

Articles

Brady, Sinead
Your own image and likeness?
2005 (November) GLSI 14

Mee, John
A critique of the law reform commission's
consultation paper on the rights and duties of
cohabitees
XXXIX (2004) IJ 74

PROPERTY

Library Acquisitions

Scamell, Ernest H
Butterworths property law handbook
6th ed
London: LexisNexis Butterworths, 2005
N50

Scannell, Yvonne
Environmental and land use law
Dublin: Thomson Round Hall, 2006
N96.4.C5

Wylie, John C W
Irish conveyancing law
3rd ed
Haywards Heath, Tottel Publishing, 2005
N74.C5

Statutory Instruments

Land act (commencement) order 2005

SI 689/2005

Land purchase annuities redemption scheme
regulations 2005
SI 830/2005

REFUGEES

Article

Mullally, Siobhan
Defining the limits of citizenship: family life,
immigration and "non-nationals" in Irish law
XXXIX (2004) IJ 234

Library Acquisitions

Hathaway, James C.
The rights of refugees under international law
Cambridge: Cambridge University Press, 2005
C205

Statutory Instrument

Civil legal aid (refugee appeals tribunal) order
2005
SI 730/2005

ROAD TRAFFIC

Library Acquisitions

Woods, James V.
Road traffic offences
2nd ed
M565.T7.C5

Statutory Instruments

Road traffic (construction, equipment and use
of vehicles) (amendment) regulations 1993
(revocation) regulations 2005
SI 833/2005

Road traffic (traffic signs - periodic special
speed limits) regulations
2005
SI 756/2005

SALE OF GOODS

Article

Zimmerman, Reinhard
Liability for non-conformity: the new system
of remedies in German sales law and its
historical context
XXXIX (2004) IJ 1

SALE OF LAND

Contract
Formation - Finality - Exchange of contracts
- Family home - Conveyance - Validity -
Condition precedent - Prior written consent
of other spouse - No consent in writing by
wife to disposition of interest in family home
- Specific performance - Discretionary remedy

- Whether plaintiff purchaser entitled to
specific performance of contract - Whether
award of damages should be substituted for
decree - Conveyancing Act 1882 (45 & 46
Vict, c 39), s 3 - Family Home Protection Act
1976 (No 27), s 3 - Order for specific
performance refused (2002/10980P – Murphy
J – 9/6/2005) [2005] IEHC 196
McMahon v O’Loughlin

SECURITY

Statutory Instrument

Private security services act 2004
(commencement) order 2005
SI 637/2005

SHIPPING

Article

Gibbons, Glen
A comment on the maritime safety act, 2005
10(6) 2005 BR 189

Library Acquisition

Griggs, Patrick
Limitation of liability for maritime claims
4th ed
London: LLP, 2005
N332

Statutory Instrument

Marine (delegation of ministerial functions)
(no. 5) order 2005
SI 843/2005

Maritime transport, safety and security
(transfer of departmental administration and
ministerial functions) order 2005
SI 842/2005

Merchant shipping (medical examinations)
regulations 2005
SI 701/2005

Merchant shipping (passenger boat manning)
regulations 2005
SI 649/2005

SOCIAL WELFARE

Statutory Instruments

Social welfare (miscellaneous provisions) act,
2002 (section 16) (no. 7) (commencement)
order, 2004
SI 375/2004

Social welfare (revised agreement with
Australia on social security) order, 2005
SI 799/2005
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SOLICITORS

Articles

Binchy, Owen
Ten days that shook the profession
2005 (November) GLSI2

Byrne, Margaret
Doing things by the book
2005 (November) GLSI 34

McDermott, Mark
Velvet revolution
2005 (December) GLSI 18

Statutory Instruments

Solicitors accounts (amendment) regulations,
2005
SI 719/2005

Solicitors acts, 1954 to 2002 (apprentices'
fees) regulations, 2005
SI 883/2005

Solicitors (adjudicator) (amendment)
regulations, 2005
SI 720/2005

SPORTS

Article

Ryan, Ray
Collapsing scrums and sticky wickets: sports
injuries and the law of negligence
2003 1 ISLR 60

STATUTORY INTERPRETATION

Retrospective effect
Evidence – Admissibility - Whether statutory
alteration in rules of evidence having
retrospective effect – Toss Ltd v District Court
Justice (Unrep, Blayney J, 24/5/1987); Rex v
Chandra Dharma [1905] 2 KB 335; Bairstow v
Queens Moat Boathouses Plc. [1998] 1 All ER
343 applied -
Registration of Births and Deaths Act 1863
(26 & 27 Vict, c11), s 30 A; Courts (No. 3) Act
1986 (No 33), s 1; Intoxicating Liquor Act
1988 (No16), s 31 – Found to have
retrospective effect (2005/199SS – Peart J –
12/5/2005) [2005] IEHC 132
DPP v McDermott

TAXATION

Articles

Buckley, Michael
Capital tax acts 2005: stamp duties, capital
acquisitions tax, residential property tax
Haywards Heath: Tottel Publishing, 2005
M335.C5.Z14

Burke, Julie
Increased revenue powers and finance act
2005: a new era for advisers
2005 (November) ITR 586

Comyn, Amanda
Stamp duty - practical application and
operation of the exemption for transfers of
intellectual property
2005 (September) ITR 491

Fennell, David
Impact of new double taxation treaty with
Canada
2005 (November) ITR 579

Gilhawley, Tony
Is pension property investment tax efficient?
2005 (November) ITR 583

Lenehan, Orla
Tottel's Taxation in the Republic of Ireland
2005
Haywards Heath: Tottel Publishing, 2005
M335.C5

Lovell, John
Efficient capital allowances management for
construction expenditure
2005 (November) ITR 564

Miranda, Gavin
Research & development credits - a Canadian
perspective
O'Connor, Joan
2005 (September) ITR 486

O'Connor, Gavin
VAT pitfalls
2005 (November) ITR 595

Library Acquisition

Haccius, Charles H
Ireland in international tax planning
2nd ed
Amsterdam: IBFD, 2004
M337.35.C5

O'Connor, Michael
Stamp duties for business and property
Dublin: Thomson Round Hall, 2005
M337.5.C5

O'Mara, John
Tax guide 2005
Haywards Heath: Tottel Publishing, 2005
M335.C5

Statutory Instruments

Finance act, 1993 (section 60) regulations
2005
SI 846/2005

Taxes (electronic transmission of details of
certain interest payments) (specified
provisions and appointed day) order 2005
SI 874/2005

TELECOMMUNICATIONS

Statutory Instruments

Wireless telegraphy (third party business
radio license) regulations, 2005
SI 646/2005

Wireless telegraphy (wideband digital mobile
data services) regulations,
2005
SI 642/2005

TORTS

Article

Leonowicz, Siun
In sickness and in health
2005 (December) GLSI 12

Library Acquisitions

Dugdale, Anthony M
Clerk & Lindsell on torts
19th ed
London: Sweet & Maxwell Ltd, 2006
N30

Kerr, Anthony
Civil liability acts
3rd ed
Dublin: Thomson Round Hall, 2005
N33.C5.Z14

McMahon, Bryan M E
Casebook on the Irish law of torts
3rd ed
Dublin: Tottel Publishing, 2005
N30.C5.Z2

TRANSPORT

Statutory Instruments

Railway safety act 2005 (part 2)
(establishment day) order 2005
SI 841/2005

Road transport act 1999 (repeals)
(commencement) order 2005
SI 683/2005

Taxi regulation act 2003 (fees and licensing)
regulations 2005
SI 651/2005

TRUSTS

Administration
Court jurisdiction – Staff retirement benefit
scheme – Defined benefit scheme –
Administration of trust – Disclosure of trust
documents – Whether High Court has
jurisdiction to supervise and intervene in
administration of trust – Whether High Court
could order disclosure of trust documents -
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Schmidt v Rosewood Trust Ltd [2003] 2 AC
709 followed – Disclosure ordered
(2003/565SP – Carroll J 16/3/2005) [2005]
IEHC 118
O’Mahony v McNamara

WARDS OF COURT

Article

O'Connell, Susan
Legal capacity: wardship and enduring powers
of attorney
2005 (November) ITR 591

AT A GLANCE

European directives implemented into Irish
Law up to 7/2/2006

Information compiled by Robert Carey and
Vanessa Curley, Law Library, Four Courts.

Animal remedies regulations 2005
DIR 2001/82, DIR 2004/28, REG 2377/1990
REG 726/2004
SI 734/2005

Criminal justice (terrorist offences) act 2005
(section 42(2)) (counter terrorism) (financial
sanctions) regulations (no. 2) 2005
REG 2580/2001
SI 820/2005

Criminal justice (terrorist offences) act 2005
(section 42(6)) (counter terrorism) (financial
sanctions) regulations (no. 2) 2005
REG 2580/2001
SI 821/2005

Criminal justice (terrorist offences) act 2005
(section 42(2)) (Usama bin
Laden, Al-Qaida and Taliban of Afghanistan)
(financial sanctions) regulations (no. 2) 2005
REG 881/2002
SI 822/2005

Criminal justice (terrorist offences) act 2005
(section 42(6)) (Usama bin
Laden, Al-Qaida and Taliban of Afghanistan)
(financial sanctions) regulations (no. 2) 2005
REG 881/2002
SI 823/2005

European Communities (access to railway
infrastructure) (amendment) regulations 2005
DIR 2004/51
SI 780/2005

European Communities (animal by-products)
(amendment) regulations 2005
REG 999/2001/EC
SI 707/2005

European communities (avian influenza) (control
on imports of avian products and live birds from
several third countries) (amendment)
regulations 2005
DEC 2005/692
SI 671/2005

European Communities (avian influenza)
(control on imports of birds) regulations 2005
DEC 2005/760
SI 709/2005

European Communities (avian influenza)
(control on imports from Croatia) regulations
2005
DEC 2005/758
SI 691/2005

European communities (avian influenza) (control
on imports from Russia) regulations 2005
DEC 2005/693
SI 669/2005

European Communities (avian influenza)
(control on imports from Russia) (amendment)
regulations 2005
DEC 2005/740
SI 690/2005

European Communities (avian influenza)
(control on imports from Turkey) regulations
2005
DEC 2005/733
SI 679/2005

European communities (avian influenza) (control
on imports from Romania) regulations 2005
DEC 2005/710
SI 670/2005

European Communities (avian influenza)
(control on movement of pet birds) regulations
2005
DEC 2005/759
SI 708/2005

European communities (avian influenza)
(precautionary measures) regulations 2005
DEC 2005/734, DEC 2005/745
SI 678/2005

European Communities (cosmetic products)
(amendment) regulations 2005
DIR 2005/9, DIR 2005/42
SI 711/2005

European communities (detergents) regulations
2005
REG 648/2004
SI 844/2005

European communities (driving theoretical tests)
(amendment) regulations
2005
DIR 91/439, DIR 2000/56
SI 772/2005

European communities (energy performance of
buildings) regulations 2005
DIR 2002/91
SI 872/2005

European communities (goat identification)
regulations 2005
REG 21/2004
SI 792/2005

European Communities (good agricultural
practice for protection of waters) regulations
2005
DIR 1975/442, DIR 1976/464, DIR 1980/68, DIR
1991/676, DIR 2000/60, DIR 2003/35
SI 788/2005

European communities (greenhouse gas
emissions trading) (amendment) regulations
2005
DIR 2003/87, DIR 1996/61,DIR 1996/61, DIR
2004/101
SI 706/2005

European communities (installation and use of
speed limitation devices in motor vehicles)
regulations 2005

DIR 1992/6, DIR 1992/24, DIR 2002/85, DIR
2004/11
SI 831/2005

European Communities (interoperability of
electronic road toll systems) regulations 2005
DIR 2004/52
SI 757/2005

European Communities (internal market in
natural) (BGE) regulations 2005
DIR 2003/55
SI 760/2005

European communities (intrastat) (amendment)
regulations 2005
REG 638/2004, REG 1982/2004
SI 675/2005

European communities (labelling, presentation
and advertising of foodstuffs) regulations 2005
DIR 2005/26
SI 647/2005

European Communities (motor vehicles type
approval) (amendment) (no. 2) regulations 2005
SI 783/2005

European Communities (Newcastle disease)
(control on imports of avian products from
certain districts of Bulgaria) regulations (no. 2)
2005
DEC 2005/648
SI 632/2005

European Communities (passenger car entry into
service) (amendment) regulations 2005
DIR 2004/104
SI 782/2005

European Communities (pesticide residues)
(products of plant origin including fruit and
vegetables) (amendment) (no. 3) regulations
2005
DIR 1990/642, DIR 2005/46
SI 696/2005

European Communities (restrictive measures)
(Democratic Republic of Congo) regulations
2005
REG 889/2005
SI 800/2005

European communities (speed limitation
devices) (amendment) regulations
2005
DIR 1992/6, DIR 2002/85
SI 832/2005

European Communities (waste water treatment)
(prevention of odours and noise) regulations
2005
DIR 1975/442, DIR 1991/156
SI 787/2005

Radiological protection act 1991 (control of
high-activity sealed radioactive sources) order
2005
DIR 2003/122
SI 875/2005

New Court rules

Circuit court rules (European enforcement
orders) 2006
1/2006

District court (children) rules 2006
SI 5/2006

District court (estreatment of recognisances)
rules 2005

February 2006 - Page 24

LegalUpdate



SI 704/2005

District court (European enforcement orders)
rules 2006
SI 2/2006

District court (refugee act, 1996) rules 2005
SI 687/2005

District court (small claims) (amendment) rules
2006
SI 4/2006

District court (taxes consolidation act 1997)
(amendment) rules 2005
SI 703/2005

Rules of the superior courts (European
enforcement orders) 2006
SI 3/2006

Rules of the superior courts (takeover schemes)
2005
SI 688/2005

Superior courts (commission to inquire into
child abuse act 2000) 2005
SI 674/2005

BILLS OF THE OIREACHTAS 06/02/2006

Information compiled by Damien Grenham, Law
Library, Four Courts.

[pmb]: Private Members' Bills are proposals for
legislation in Ireland initiated by members of
the Dail or Seanad. Other bills are initiated by
the Government.

Air navigation (Eurocontrol) bill 2005
2nd stage – Dail (Initiated in Seanad)

Air navigation and transport (indemnities) bill
2005
1st stage- Seanad 

Broadcasting (amendment) bill 2003
1st stage –Dail

Building control bill 2005
1st stage - Dail

Child trafficking and pornography (amendment)
(no.2) bill 2004
2nd stage- Dail [pmb] Jim O’Keeffe

Civil partnership bill 2004
2nd stage- Seanad

Climate change targets bill
2nd stage – Dail [pmb] Eamon Ryan and Ciaran
Cuffe

Comhairle (amendment) bill 2004
2nd stage – Dail

Competition (amendment) bill 2005
2nd stage – Dail (Initiated in Seanad)

Consumer rights enforcer bill 2004
1st stage –Dail

Criminal Justice bill 2004
Committee-Dail

Criminal justice (mutual assistance) bill 2005
1st stage - Seanad

Criminal law (insanity) bill 2002
Committee- Dail (Initiated in Seanad)

Defence (amendment) bill 2005

2nd stage – Dail [pmb] Billy Timmins

Diplomatic relations and immunities
(amendment) bill 2005
Committee – Dail

Driver testing and standards authority bill 2004
Committee- Dail

Electricity regulation (amendment) bill 2003
2nd stage – Seanad

Electoral (amendment) (prisoners’ franchise) bill
2005
2nd stage – Dail (Initiated in Seanad) Gay
Mitchell

Electoral registration commissioner bill 2005
2nd stage- Dail [pmb] Eamon Gilmore

Employees (provision of information and
consultation) bill 2005
Report stage – Dail initiated in Seanad)

Employment permits bill 2005
Committee – Dail

Enforcement of court orders bill 2004
2nd stage- Dail

Enforcement of court orders (no.2) bill 2004
1st stage- Seanad

Finance bill 2006
1st stage-Dail

Fines bill 2004
2nd stage- Dail [pmb] Jim O’Keeffe

Fluoride (repeal of enactments) bill 2005
2nd stage – Dail [pmb] John Gormley

Freedom of information (amendment) (no.2) bill
2003
1st stage – Seanad

Freedom of information (amendment) (no.3) bill
2003
2nd stage – Dail

Fur farming (prohibition) bill 2004
1st stage- Dail

Good Samaritan bill 2005
2nd stage – Dail [pmb] Billy Timmins

Health (amendment)  (no.2) bill 2004
1st stage- Dail

Housing (state payments) bill 2004
1st stage- Seanad

Human reproduction bill 2003
2nd stage – Dail [pmb] Mary Upton

International criminal court bill 2003
Committee – Dail 

International peace missions bill 2003
2nd stage – Dail [pmb] Gay Mitchell & Dinny
McGinley

Irish medicines board (miscellaneous provisions)
bill 2005
Committee – Seanad

Irish nationality and citizenship and ministers
and secretaries (amendment) bill 2003
Report – Seanad

Law of the sea (repression of piracy) bill 2001
2nd stage – Dail (Initiated in Seanad) 

Local elections bill 2003
2nd stage –Dail [pmb] Eamon Gilmore

Mercantile marine (avoidance of flags of
convenience) bill 2005
2nd stage- Dail  [pmb] Thomas P. Broughan

Money advice and budgeting service bill 2002
1st stage – Dail 

National economic and social development
office bill 2002
2nd stage – Dail

National transport authority bill 2003
1st stage – Dail

Offences against the state acts (1939 to 1998)
repeal bill 2004
1st stage-Dail 

Official languages (amendment) bill 2005
2nd stage -Seanad

Parental leave (amendment) bill 2004
Committee – Dail (Initiated in Seanad)

Patents (amendment) bill 1999
Committee – Dail

Petroleum and other minerals development bill
2005
2nd stage – Dail [pmb] Thomas P. Broughan

Planning and development (acquisition of
development land) (assessment of
compensation) bill 2003
1st stage - Dail

Planning and development (amendment) bill
2003
1st stage – Dail

Planning and development (amendment) bill
2004
1st stage – Dail

Planning and development (amendment) bill
2005
Committee – Dail

Planning and development (amendment) (no.2)
bill 2004
1st stage –Dail

Planning and development (amendment) (no.3)
bill 2004
2nd stage- Dail [pmb] Eamon Gilmore

Postal (miscellaneous provisions) bill 2001
1st stage –Dail (order for second stage)

Prisons bill 2005
Committee - Seanad

Proceeds of crime (amendment) bill 2003
1st stage – Dail

Prohibition of ticket touts bill 2005
2nd stage – Dail [pmb] Jimmy Deenihan

Public service management (recruitment and
appointments) bill 2003
1st stage – Dail

Registration of deeds and title bill 2004
2nd stage – Dail (initiated in Seanad)

Registration of wills bill 2005
Committee - Seanad
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Registration of lobbyists bill 2003
2nd stage- Dail [pmb] Pat Rabbitte

Residential tenancies bill 2003
2nd stage – Dail

Sea-fisheries and maritime jurisdiction bill 2005
Committee - Dail

Sea pollution (miscellaneous provisions) bill
2003
Committee – Dail (Initiated in Seanad)

Sustainable communities bill 2004
1st stage - Dail

The Royal College of Surgeons in Ireland
(Charter Amendment) bill 2002
2nd stage – Seanad  [p.m.b.]

Totalisator (amendment) bill 2005 
1st stage – Seanad

Tribunals of inquiry bill 2005
1st stage- Dail

Twenty-fourth amendment of the Constitution
bill 2002
1st stage- Dail

Twenty-seventh amendment of the constitution
bill 2003
2nd stage – Dail

Twenty-seventh amendment of the constitution
(No.2) bill 2003
1st stage – Dail

Twenty-eighth amendment of the constitution
bill 2005
1st stage- Dail

Twenty-eighth amendment of the constitution
bill 2006
1st stage- Dail

University College Galway (amendment) bill
2005
1st stage - Seanad

Waste management (amendment) bill 2002
2nd stage- Dail

Waste management (amendment) bill 2003
2nd stage – Dail [pmb] Arthur Morgan

Water services bill 2003
Committee – Dail (Initiated in Seanad)

Whistleblowers protection bill 1999
Committee  - Dail 

Acts of the Oireachtas 2005 (as of 12/01/2006) 

Information compiled by Damien
Grenham, Law Library, Four Courts.

(The statutory instruments below are
commencements of an act or parts thereof.
For possible regulations etc made under these
acts please check the library catalogue).

1/2005 Proceeds of Crime (Amendment) Act
2005
Signed 12/02/2005

2/2005 Criminal Justice (Terrorist Offences)
Act 2005
Signed 08/03/2005

3/2005 Health (Amendment) Act 2005
Signed 11/03/2005

4/2005 Social Welfare and Pensions Act 2005
Signed 14/03/2005
S.I.187/2005 commencement s’s 38 &
39
S.I. 230/2005 commencement s7(1)  

5/2005 Finance Act 2005
S.I.225/2005 commencement s’s 100&
104(1)(b)

6/2005 British-Irish Agreement (Amendment)
Act 2005
Signed 06/05/2005

7/2005 Landlord and Tenant (Ground Rents)
Act 2005
Signed 19/05/2005

8/2005 Dormant Accounts (Amendment) Act
2005
Signed 25/05/2005

9/2005 Sea pollution (Hazardous Substances)
(Compensation) Act 2005
Signed 30/05/2005

10/2005 Safety, Health and Welfare at Work
Act 2005
Signed 22/06/200

11/2005 Maritime Safety Act 2005
Signed 29/06/2005

12/2005 Investment Funds, Companies and
Miscellaneous Provisions Act 2005
Signed 29/06/2005

13/2005 Air Navigation and Transport
(Indemnities) Act 2005
Signed 04/07/2005

14/2005 Disability Act 2005
Signed 08/07/2005
S.I. 474/2005 commenced in part.

15/2005 International Interests in Mobile
Equipment (Cape Town Convention)
Act 2005
Signed 09/07/2005

16/2005 Electoral (Amendment) Act 2005
Signed 09/07/2005

17/2005 Commission to Inquire into Child
Abuse (Amendment) Act 2005
Signed 09/07/2005

18/2005 Civil Service Regulation (Amendment)
Act 2005
Signed 09/07/2005

19/2005 Civil Registration (Amendment) Act
2005
Signed 09/07/2005

20/2005 Garda Siochana Act 2005
Signed 10/07/2005
S.I. 370/2005 commencement s2.

21/2005 Grangegorman Development Agency
Act 2005
Signed 11/07/2005

22/2005 Veterinary Practice Act 2005
Signed 12/07/2005

23/2005 Interpretation Act 2005
Signed 17/10/2005

24/2005 Land Act 2005
Signed 26/10/2005
S.I. 689/2005 (commencement)

25/2005 Adoptive leave Act 2005
Signed 02/11/2005
S.I. 724/2005 (commencement)

26/2005 Social Welfare Consolidation Act 2005
Signed 27/11/2005

27/2005 Health and Social Care Professionals
Act 2005
Signed 30/11/2005

28/2005 Transfer of Execution of Sentences
Act 2005
Signed 13/12/2005

29/2005 Appropriation Act 2005
Signed 16/12/2005

30/2005 Social Welfare Act 2005
Signed 16/12/2005

31/2005 Railway Safety Act 2005
Signed 18/12/2005

32/2005 Statute Law Revision (Pre-1922) Act
2005
Signed 18/12/2005

33/2005 Coroners (Amendment) Act 2005
Signed 21/12/2005

34/2005 Development Banks Act 2005
Signed 21/12/2005

Abbreviations
BR = Bar Review
CIILP = Contemporary Issues in Irish Politics
CLP = Commercial Law Practitioner
DULJ = Dublin University Law Journal
GLSI = Gazette Society of Ireland
ICLJ = Irish Criminal Law Journal
ICPLJ = Irish Conveyancing & Property Law
Journal
IELJ = Irish Employment Law Journal
IJEL = Irish Journal of European Law
IJFL = Irish Journal of Family Law
ILR = Independent Law Review
ILTR = Irish Law Times Reports 
IPELJ = Irish Planning & Environmental Law
Journal
ITR = Irish Tax Review
JCP & P = Journal of Civil Practice and
Procedure
JSIJ = Judicial Studies Institute Journal
MLJI = Medico Legal Journal of Ireland

The references at the foot of entries for
Library acquisitions are to the shelf mark for
the book.
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Introduction

In a book1 published in 2002, I defended the proposition that it is both
constitutionally and politically legitimate for Irish courts to protect the
implied socio-economic rights of marginalized individuals and groups
when it is clear that such rights have been egregiously neglected by our
political system. I also cautioned, however, that one should not
overestimate the impact of judicial decisions on public policy and argued
that the real value of litigation in this context is that it functions as a
corrective mechanism for the political system, requiring that system to
address issues of social exclusion that would otherwise be ignored. 

Sadly, if predictably, the Irish Supreme Court took a very different view
of the role of the courts in this area in two cases decided in 2001,
Sinnott v. Minister for Education2 and T.D. v. Minister for Education.3 In
both cases, several members of the Supreme Court signalled their
opposition to the involvement of the courts in matters of distributive, as
distinct from commutative, justice. This distinction was first introduced
into Irish law by Costello J (as he then was) in O'Reilly v. Limerick
Corporation4. In this case, he held that a claim for damages for alleged
infringement of constitutional rights through a failure to provide the
plaintiffs with access to halting sites raised issues of distributive justice
that, under our doctrine of separation of powers, were entrusted to the
political, rather than judicial, authorities. In T.D., a majority of the
Supreme Court took the view that mandatory orders directing the
executive to fulfil its constitutional obligations could only be granted
where there had been a conscious and deliberate decision by the
executive to act in breach of its constitutional obligations, accompanied
by bad faith or recklessness.5 Moreover senior members of the Court also
signalled that the Constitution could not be relied upon to protect

implied socio-economic rights. Thus Murphy J. said:

'With the exception of Article 42 of the Constitution, under the
heading "Education", there are no express provisions therein
cognisable by the courts which impose an express obligation on the
State to provide accommodation, medical treatment, welfare or any
other form of socio economic benefit for any of its citizens however
needy or deserving'.6

Keane C.J. also expressed the

'gravest doubts as to whether the courts at any stage should assume
the function of declaring what are today frequently described as
"socio-economic rights" to be unenumerated rights guaranteed by
Article 40'.7

Given the central importance of remedies to public interest litigation,
these two decisions clearly restrict the role and impact of litigation in
protecting socio-economic interests.8 Irish courts, it seems, could not be
relied upon to protect socio-economic interests that are not explicitly
referred to in the Constitution or legislation. Moreover, even in respect
of express socio-economic rights, remedies for their infringement would,
in the vast majority of cases, be restricted to declarations, prohibitory
injunctions and damages. A judicial refusal to recognise implied socio-
economic rights is particularly problematic, given that the demand for
the recognition of such rights is invariably rooted in political neglect of
the needs of marginalized groups, as can be seen most evidently in the
recent campaign of the Disability Legislation Consultation Group. Recent
judicial decisions, however, suggest that the Irish courts may not be
completely irrelevant to the protection of socio-economic rights, even if
the judicial role here is a limited one. Moreover, even where the
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5 See the judgment of Murray J (as he then was) in T.D. [2001] 4 IR 259 at p.372.

Denham J. dissented on this point in T.D., holding that in exceptional
circumstances a court may grant a mandatory order in circumstances "where a
constitutional right has not been protected by defendants and where there are no
reasonable grounds to balance such a decision against the protection of

constitutional rights." [2001] 4 IR 259 at p.306. Geoghegan J. had expressed a
similar view, obiter, in Sinnott.

6 [2001] 4 IR 259 at p.316.
7 [2001] 4 IR 259 at p.282. Similar sentiments were expressed by Hardiman J at p.

361. 
8 In other respects, however, recent judicial decisions are very accommodating of

public interest litigation. See, e.g., Mulcreevy v. Minister for the Environment,
Heritage and Local Government [2004] 1 ILRM 419 and Irish Penal Reform Trust v.
Government of Mountjoy Prison (2 September 2005) on locus standi; Iwuala v.
Minister for Justice, Equality and Law Reform [2004] 1 ILRM 27 on the use of the
amicus curiae brief; and McEvoy v. Meath Co. Co., [2003] IEHC 31; High Court, 24
January 2003 on the awarding of costs in public interest cases.



protection of socio-economic rights is entrusted to non-judicial bodies,
the courts retain some residual supervisory role. 

A focus on the role of the courts in the enforcement of socio-economic
rights may obscure the fact that the issue here is, at root, a political one
- does our version of democratic politics take seriously the concept of
enabling every person to participate in society to the full extent of her
abilities and potential? In this article, I offer some views on the
relationship between the call for enforceable socio-economic rights and
the nature of our politics. I then consider the implications of two recent
judicial decisions on the role of the courts in the enforcement of socio-
economic rights in Ireland before commenting on the supervisory role of
the courts in relation to non-judicial bodies charged with such
enforcement. 

Socio-economic rights and distrust of democracy

Writing extra-judicially about the role of the courts, Hardiman J. argued
that the views of supporters of judicial activism "are characterised by a
deep distrust of the democratic political process, and by an authoritarian
tinge."9 In 1998, however, another Hardiman offered compelling
evidence to justify a deep unease with the manner in which our political
system largely ignores the needs of disadvantaged groups and
individuals. According to Dr. Niamh Hardiman, there are many reasons
why disadvantaged groups in Ireland are unable to influence political
decision-making effectively.  

“It is difficult for people in disadvantaged situations to become
organised: their circumstances make it hard to build up networks of
involvement.  There are many aspects of social disadvantage, making
it difficult to establish common concerns between organisations.
These organisations may themselves face challenges as to how
representative they really are...  

Even where the disadvantaged acquire a voice with which to lobby
government, they do not necessarily gain influence, at least not when
their objectives are held to conflict with those of business.  The Irish
economy is small and very open, and is particularly dependent on
retaining and expanding investment in the multinational sector.
Business interests do not necessarily oppose government initiatives
to reduce social inequalities.  But they can bring a powerful influence
to bear on the priority which governments accord to redistributive
issues, both through direct lobbying, and through what we might
think of as the particular structural advantage they enjoy in the Irish
economy.  The possibility also exists that business interests may
influence government priorities indirectly, through the financial
donations they make to political parties.

Finally, the prevailing style of setting priorities and deciding upon the
distribution of resources within the Irish political system tends to
favour those best able to promote their group's interests and claims.
Within the established way of doing things, radical policy innovations
are not so much resisted as never seriously contemplated”.10

Dealing specifically with disadvantage and electoral politics, Hardiman
cited studies showing strong correlations at the aggregate level between
low electoral participation and social deprivation in the Dublin area and
indicating that long-term non-voters are far more likely to be socially
disadvantaged that regular voters.  In contrast, swing voters who
"occupy far more of politicians' and party activists' attention ... are far
more likely to be urban, middle-class, and articulate about their interests
and preferences".11

In my opinion, the call for justiciable socio-economic rights arises
directly from the failure of the political system to respond effectively to
groups that are economically, socially and, therefore, politically
marginalized. It does not follow, however, that a recognition of what I
consider to be a serious flaw in our political system amounts to a "deep
distrust of the democratic political process" that is characterised by an
"authoritarian tinge". Quite the contrary, in fact, for I have defended
judicial activism in relation to the protection of socio-economic rights
on the ground that such activism is sometimes necessary to provoke or
spur the political system into addressing questions of social exclusion. I
do not argue - I cannot in the face of the facts on the ground - that
judicial activism should pre-empt the political process. However I do
believe that it can help to foster a particular type of democratic politics,
described by Michael Perry as "deliberative, transformative politics".12

This is a type of democratic politics in which each individual is
recognised as an end in herself rather than as a person to be
manipulated in the interests of securing another's selfish, sectional
interests; a politics that believes it is possible, if sometimes difficult, to
ascertain what the common good requires in a given situation and that
encourages all participants in the political process to work towards the
attainment of that common good. However there can be no doubt but
that the promotion of this type of democratic politics will be impeded if
the courts eschew any role in reviewing the failure of the other branches
of government, especially the executive, to protect adequately the needs
of groups traditionally ignored by the political process. Such judicial
reticence gives free rein to what Perry calls "manipulative, self-serving"
politics where citizens treat their personal preferences as a given and
where politics consists largely of manipulating others in order to secure
those preferences. Whether supporters of judicial activism may be
regarded as distrustful of democracy depends, therefore, on what version
of democracy one has in mind.

The views expressed by many senior members of the Supreme Court in
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Sinnott and TD are certainly inimical to an extensive judicial role in the
protection of the interests of the disadvantaged of our society. However
two recent decisions suggest that all is not quite lost and that, if only in
exceptional cases, litigation may yet have something to offer.

In re Article 26 and the Health
(Amendment) (No.2) Bill 2004

The approach adopted by the Supreme Court in In re Article 26 and the
Health (Amendment) (No.2) Bill 200413 to arguments based on implied
socio-economic rights holds out the prospect of some residual role for
the courts in the enforcement of such rights. 

The background to this case was the unlawful policy of the health
authorities, over a period of almost thirty years, of charging medical card
holders for the provision of in-patient services in public nursing homes.
The 2004 Bill purported to provide a lawful basis for such charges in the
future and also to validate retrospectively the charges imposed in the
past. The Bill was referred by the President to the Supreme Court
pursuant to Article 26 of the Constitution and its constitutionality was
challenged on a number of grounds. The grounds that concern us here
are the arguments directed against the prospective provisions of the Bill.
Counsel challenging the Bill argued that citizens who could not look
after themselves independently had an implied constitutional right to
care and maintenance by the State, derived from the constitutional
rights to life and bodily integrity protected by Article 40.3, and,
accordingly, that they could not be charged for such care and
maintenance. In the alternative, it was argued that the charges actually
provided for by the Bill unduly restricted the constitutional right of
access to the relevant services of persons of limited means. 

While these arguments were eventually dismissed by the Supreme Court,
the manner in which the Court reached its conclusions is of interest in
relation to the judicial protection of socio-economic rights. In the light
of the views expressed in T.D., it was certainly open to the Supreme Court
to dismiss this challenge to the constitutionality of the 2004 Bill on the
ground that no implied constitutional right to care and maintenance by
the State existed.14 Significantly, however, the Court did not take this
course of action. Instead it held open the possibility that citizens might
enjoy such an implied socio-economic right, stating 

[i]n a discrete case in particular circumstances, an issue may well
arise as to the extent to which the normal discretion of the
Oireachtas in the distribution or spending of public monies could be
constrained by a constitutional obligation to provide shelter and
maintenance for those with exceptional needs.15

Noting that it was not necessary to resolve this issue in the instant case,
the Court proceeded to decide whether the charges provided for in the
Bill could be regarded as an impermissible restriction on a constitutional
right to care and maintenance by the State, assuming such a right
existed. The Court concluded that it could not be regarded as an inherent
characteristic of any such right that the services provided by the State
had to be provided free of charge, irrespective of the means of the holder
of the right. 

In response to the alternative challenge to this aspect of the Bill
advanced by counsel, the Court held that the charges actually proposed
would not restrict access to the relevant services by persons of limited
means to such an extent as to amount to an infringement of their
claimed right to care and maintenance by the State. In coming to this
conclusion, the Court had regard to the facts that the potential
beneficiaries of the services referred to in the Bill would have had to
maintain themselves out of their own resources when living outside the
care of the Health Board and that there was nothing before the Court
from which it could conclude that the maximum charge fixed by the
Oireachtas in the Bill would generally cause undue hardship or unduly
deny access to the services in question.  While there might be individual
cases in which such a charge would involve undue hardship, the Bill
made adequate provision for these by conferring on the Chief Executive
Officer of each Health Board of a discretion to remit the charge, in whole
or in part, in order to avoid undue hardship. 

The fact that the Court upheld the proposed charge for in-patient
services only after satisfying itself that the statutory regime would not
unduly deny access to these services suggests, by implication, that
legislation that did unduly deny access to such services might be
regarded as unconstitutional. Coupled with the fact that the Court was
prepared to assume that persons of limited means might enjoy a
constitutional right to care and maintenance by the State, this suggests
that the present Supreme Court may see some role for the courts in the
protection of implied socio-economic rights. This marks some departure
from the stance of Keane CJ and Murphy J in T.D., if only because those
judges appear to take a rather absolutist position in rejecting judicial
recognition of implied socio-economic rights.16

At the same time, the Health (Amendment) (No.2) Bill reference does not
herald a complete judicial volte-face from the views expressed in Sinnott
and T.D. There is, after all, a very significant difference between asking a
court to grant a mandatory injunction directing the State to protect a
socio-economic interest in the absence of any legislation, as was the
case in the two earlier cases, and inviting a court, as in the instant case,
to review legislation that affects such an interest.17 Moreover, the
background to the instant case suggests that the Health Bill was
designed to protect State action taken in bad faith (even if the Supreme
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Court declined to hold that the monies had been collected in bad
faith18). This strikes a chord with the test enunciated by Murray J. (as he
then was) in T.D. for the granting of a mandatory order directing the
executive to fulfil a legal obligation, namely, that there must be a
'conscious and deliberate decision by the organ of State to act in breach
of its constitutional obligations to other parties accompanied by bad
faith or recklessness'.19 Thus it is possible that what is emerging here are
the inchoate elements of a judicial policy that would review legislative
and executive decisions in relation to fiscal matters, including socio-
economic rights, only where there was evidence of bad faith. 

O'Donoghue v. Legal Aid Board

Whatever about a possible softening of judicial attitudes towards the
recognition of implied socio-economic rights, there is nothing in the
Health Bill reference to suggest any departure from the position of the
Supreme Court majority in T.D. in relation to the granting of mandatory
injunctions against the executive. Accordingly, in the vast majority of
cases in which it is sought to protect a socio-economic right, the
plaintiff will be limited to the remedies of a declaration, damages or a
prohibitory injunction. Given that many complaints in relation to the
State's approach to socio-economic rights is about a failure to act, as
distinct from a positive act of interference with a socio-economic right,
the virtual absence of the mandatory injunction from the remedies
available to a successful plaintiff is, to say the least, unfortunate.
Moreover, recent history in relation to the protection of children's rights
justifies some scepticism about the power of judicial declarations to
secure effective vindication of rights.20 A recent decision of Kelly J.,
however, illustrates that an award of damages may, in appropriate
circumstances, bring about improved protection for socio-economic
rights.

In O'Donoghue v. Legal Aid Board,21 the plaintiff successfully sued the
State arising out of a delay of more than two years in providing her with
legal aid in connection with her application for a divorce.  Her claim was
based on, inter alia, breach of constitutional duty and infringement of
the European Convention on Human Rights by the State. In the High
Court, Kelly J. held that the plaintiff had a constitutional right to civil
legal aid derived from her constitutional right of access to the courts and

her constitutional right to fair procedures. 

Applying the approach of Lardner J. [in Stevenson v. Landy22 and
Kirwan v. Minister for Justice23] it seems to me that the unfortunate
circumstances of the plaintiff in the present case are such that access
to the courts and fair procedures under the Constitution would
require that she be provided with legal aid.

Moreover the delay in granting legal aid in the instant case amounted to
a breach of this right for which the plaintiff was entitled to recover
damages. 

Kelly J. thus became only the second Irish judge to recognise that the
Constitution provided for a right to civil legal aid in certain
circumstances. In Stevenson v. Landy24 and Kirwan v. Minister for
Justice25 Lardner J. had held that an impecunious litigant had a
constitutional right to civil legal aid where s/he was contesting wardship
proceedings taken by the State in respect of his/her child or seeking
release from detention under the Trial of Lunatics Act 1883 respectively.
In O'Donoghue, Kelly J. significantly broadened the extent of this
constitutional right to cover impoverished litigants seeking a divorce26

and maintenance for a dependant child. However his view of this
constitutional right may be even more expansive still for he also referred
to the 1995 Act as "[giving] substance, in many ways, to the
constitutional entitlement to legal aid for appropriate persons."27

Kelly J. also rejected the argument advanced by counsel for the State
that the courts were precluded from intervening in this area by virtue of
the doctrine of separation of powers as explained by the Supreme Court
decisions in Sinnott v. Minister for Education28 and T.D. v. Minister for
Education.29 He distinguished both cases on the ground that the instant
case was not concerned with a claim for mandatory relief against the
State and did not involve any question of a future breach of
constitutional rights.30

Damages were calculated by Kelly J. as the additional amount of
maintenance the plaintiff would probably have received had her case
come before the courts more swiftly, a sum of £2,080, together with a
sum of £5,000 in respect of the stress and upset occasioned by the delay
in providing her with legal aid. In deciding on how quickly the plaintiff
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should have been provided with legal aid, the judge adopted the Board's
own target of two to four months from receipt of the application as
reasonable. 

The State did not appeal against this decision, instead providing the
Legal Aid Board with a significant increase in funding that enabled it to
reduce the waiting list at most, if not all, centres to less than four
months, the target set by Kelly J. in his judgment. On the face of it,
therefore, O'Donoghue appears to be one of the more successful
examples of litigation strategy, notwithstanding the non-availability of
the mandatory injunction.

However it does not follow that, because this decision was the catalyst
for the subsequent improvement in the civil legal aid scheme,
O'Donoghue is an example of "a further very significant transfer of
power to an unelected judiciary already very powerful by the standards
of most European countries."31 The decision not to annul the
consequences of Kelly J.'s decision is, in essence, a political decision.
Assuming for the sake of argument that the Supreme Court would have
upheld the High Court decision, if the administration had wished to
restore the status quo ante, it could have proposed an amendment to the
Constitution withdrawing constitutional protection from the right to
civil legal aid. That such an amendment was never really an option is due
to the fact that, as a matter of political calculation, it was indefensible.
However there are no legal impediments to such a proposal and there
are a number of examples in our Constitution of amendments that were
made in response to judicial dicta or to actual or anticipated judicial
decisions. If no such proposal was advanced in the instant case that is
because the political authorities made a political evaluation of the
matter and decided to work with the principles enunciated by Kelly J.
However, in the last analysis, the key decision here is made by the
political authorities, not by the courts, and so it is an overstatement to
say that entrusting the protection of implied socio-economic rights to
Irish judges is to create an all-powerful, uncontrollable elite.  

Non-judicial enforcement

Notwithstanding the decisions in the Health (Amendment) (No.2) Bill
reference and in O'Donoghue, it remains the case that the role of the
judiciary in protecting implied socio-economic rights in Ireland is likely
to be a limited one for the foreseeable future. That being so, attention
will have to be focused on the non-judicial alternatives that exist in this
area. Recourse to the courts is not necessarily the only way in which to
protect socio-economic rights. Such rights may be very effectively
protected by independent, non-judicial bodies such as the Ombudsman
whose office has a distinguished track record of holding various public
bodies to account in relation to their treatment of members of the
public.

However if politicians entertain the hope that reliance on administrative
agencies will give them a free rein in relation to the vindication of socio-
economic rights, then they are going to be disappointed, at least to some

extent. In the first place, it is very unlikely that legislation could oust the
High Court's traditional power of judicial review (permitting that Court
to examine the decisions of inferior courts and tribunals on the grounds
of whether such bodies had the lawful authority to act as they did and
whether they followed fair procedures in their decision-making process)
in the light of Article 34.3.1 of the Constitution which provides for, inter
alia, a 'High Court invested with full original jurisdiction in and power to
determine all matters and questions whether of law or fact, civil or
criminal'. This power enables the High Court to strike down an
administrative decision that 'plainly and unambiguously flies in the face
of fundamental reason and common sense' - The State (Keegan) v.
Stardust Victims' Compensation Tribunal32 - though the Court is likely to
be cautious in the exercise of this jurisdiction. It is certainly the case
that legislation could not preclude recourse to the courts where issues
of constitutional rights were at stake. Thus the Constitution would seem
to require some role for the courts, however limited.

Second, Ireland has a number of international obligations of which
account must be taken when it comes to the matter of socio-economic
rights. These are well documented by the Irish Human Rights
Commission in its Observations on the Disability Bill 2004.33 In particular,
Ireland is obliged to ensure both the progressive realisation of certain
socio-economic rights and that certain minimum standards of service
are achieved. The Commission has also drawn attention to the obligation
to ensure that the holders of socio-economic rights have access to
remedies and sanctions that are accessible, affordable, timely and
effective and to systems of adjudication about rights that are
independent and impartial. Such of these international obligations as are
derived from the European Convention on Human Rights are now
cognisable by our domestic courts by virtue of the European Convention
on Human Rights Act 2003.

In conclusion, one cannot create a 'lawyer-free' zone when it comes to
the question of vindicating socio-economic rights. However it should be
recognised that the call for lawyers and the courts to be involved in this
area is a symptom of the failure of the political system to address in a
meaningful way different aspects of social exclusion. Therefore, if the
political system commits itself to the effective protection of socio-
economic rights, this will obviate any need to have recourse to the
courts. In the absence of such a commitment, however, those who feel
ignored by the political system are likely to be tempted by the prospect
of obtaining protection for their interests through the courts. Thus the
debate on justiciable socio-economic rights is inextricably linked to the
larger debate about the nature of Irish politics. •
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Introduction

Described in a 1985 article by Dockray as "a neglected backwater"1 the
law on adverse possession has been the source of some recent
controversy. The judgment of the European Court of Human Rights in J
A Pye (Oxford) v United Kingdom2 casts its status into uncertainty. On 15
November, 2005, by a narrow majority of 4-3, the Strasbourg Court held
that English law on adverse possession, as it applied to registered land,
involved a violation of the right to peaceful enjoyment of possessions
under Article 1 of the First Protocol to the Convention. Responding to
recent judicial and legislative developments in England, and pre-empting
a Strasbourg finding of inconsistency with the European Convention on
Human Rights, the Law Reform Commission Report (LRC 74-2005) of
July 2005 had already advocated certain legislative changes in Ireland
regarding registered land. These are incorporated in the Commission's
Draft Land and Conveyancing Bill 2005. 

This article considers the Pye case and inquires whether the proposed
changes to Irish adverse possession law are an appropriate response.
Does a rapid response of legislative reform erode any argument that the
prior-existing regime was/is in fact compatible with the Convention? If
changes in the law are required, ought they be restricted to registered
land? Are there compensatory implications for the government? Finally,
it is proposed to explore the differing Irish experience of the doctrine in
an attempt to examine to what extent it might withstand ECHR scrutiny.

The Pye and Beaulane Properties Cases

In J A Pye (Oxford) Ltd v United Kingdom the 'paper' owner claiming a
violation of its human rights was a property development company. The
company was the registered owners of 23 hectares of land in Berkshire,
but had no immediate intention of developing it. Mr and Mrs Graham
were owners of a farm adjacent to the applicant's land and occupied the
disputed land under a grazing agreement until December 1983. In
December 1983 the Grahams were written to by the applicant's surveyor,
stating that the agreement was about to expire and requesting them to
vacate the premises. A request for a renewed grazing agreement in

January 1984 was refused. Nonetheless the Grahams remained on in
occupation. In June 1984 they purchased the right to take the crop of
grass from the land that season. From September 1984 until 1999,
however, the Grahams continued to use all of the disputed land for
farming purposes without the permission of the applicants. In 1997, the
Grahams had registered cautions in the Land Registry on the ground that
they had obtained title by adverse possession. The applicant companies
issued proceedings seeking cancellation of the cautions and possession
of the land. 

In the High Court, Neuberger J granted judgment for the Grahams but
expressed the view that the effect of depriving the owner of his land was
"illogical and disproportionate."3 He considered that the adverse
possession doctrine had little apparent justification in the context of
registered land. In 2001, the Court of Appeal reversed the High Court
decision and held that the Grahams did not have the necessary intention
to possess the land. Although this holding was dispositive of the appeal,
Lord Justices Keene and Mummery went on to consider the Article 1
issue in obiter remarks. Mummery LJ considered that Article 1 did not
impinge on the Limitation Act and viewed the extinction of title, not as
a "deprivation of possessions or a confiscatory measure," but merely the
"logical and pragmatic consequence of the barring of his right to bring
an action."4 Keene LJ opined that limitation periods were not
incompatible with the Convention.

The House of Lords allowed the Graham's appeal and restored the High
Court order holding that the Grahams did have possession of the land.
There was no "inconsistency between a squatter being willing to pay the
paper owner if asked and his being in the meantime in possession."5 The
human rights argument was not pursued before the House of Lords, it
being conceded that the 1998 Human Rights Act did not have
retrospective effect. Lord Bingham of Cornhill in obiter remarks endorsed
Neuberger J's sentiments, commenting that where "the land is registered
it is difficult to see any justification" for the adverse possession rule and
"even harder to see why the party gaining title should not be required to
pay some compensation."6

In the shadow of a pending Strasbourg appeal in Pye, the Convention
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compatibility of adverse possession was revisited before the English High
Court in Beaulane Properties v Palmer.7 In a strong judgment, Nicholas
Strauss QC traced the history of land registration and adverse possession
in England. The Deputy Judge emphasised the differing nature of title to
registered and unregistered land. Title to unregistered land is based on
possession and title to registered land is based on the fact of
registration, the registration system specifically being introduced to
avoid the uncertainties of a possession-based system. Nicholas Strauss
QC concluded that the: 

"pre-2003 state of the law, by which an owner of land can lose it
inadvertently and even without fault, was not the result of any
deliberate public policy, but rather of an accidental combination of a
different public policy in 1925 and later case law." 

The context of section 75 of the 1925 Real Property Limitation Act's
introduction was closely examined. The provision allowed a possessory
owner to apply for rectification of the Land Register after the expiry of
the limitation period. Reviewing the Royal Commission Report and
Cherry and Marigold, The Land Transfer Acts 1875 and 1897, the Deputy
Judge perceived that at the time, the public interest sought to be served
by the general extension of the limitation statute to registered land was
to facilitate the resolution of boundary disputes. According to Leigh v
Jack8 - the then prevailing jurisprudential orthodoxy - he remarked, it
would have been "virtually impossible for an owner of land who had not
forgotten about it or abandoned it to lose title inadvertently."9 Hence, he
saw the current wider application of adverse possession to registered
land as an accidental consequence rather than a carefully considered
legislative response to further a public interest. The expropriation of
registered land without compensation or notice under the doctrine was
thus disproportionate and incompatible with Article 1 of the First
Protocol. The judge applied section 3 of the Human Rights Act 1998,
interpretation provision, to resolve the issue. Section 75 was to be
construed as "applying to cases in which adverse possession was
established in accordance"10 with the case law prevailing at the time of
its enactment in 1925.

The Strasbourg Ruling

Some months later, on 15 November 2005, the ECtHR handed down its
judgment in J. A. Pye (Oxford) Ltd v United Kingdom.11 In the Court's
assessment, Article 1 of Protocol No.1 comprises three rules. The first
rule enunciates the principle of the peaceful enjoyment of property. The
second rule permits deprivation of possessions subject to certain
conditions. The third rule recognises the right of Contracting States to
"control the use of property in accordance with the general interest". The
national authorities are afforded a wide margin of appreciation in
determining what is in the 'public interest', which the court will respect
unless it is "manifestly without foundation."12 Citing James v United
Kingdom13,  the court underlined that providing the legislature remains
within this margin, "it is not for the Court to say whether the
legislature's discretion should have been exercised in another way."14

Nonetheless, a 'fair balance' must be struck between the general interest
and the individual's rights: 

[T]here must be a reasonable relationship of proportionality between
the means employed and the aim sought to be realised by any
measure depriving a person of his possessions or controlling their use.
Compensation terms...are material to the assessment of whether the
contested measure respects the requisite fair balance, and notably,
whether it does not impose a disproportionate burden on the
applicant."15

The Court states that "the taking of property without payment of an
amount reasonably related to its value will normally constitute a
disproportionate interference" under Article 1. The Court endorsed its
previous holding in Stubbings v. United Kingdom16 that limitation periods
are fully compatible with the Convention, but determined that the
present case was not merely about the Limitation Act 1980 but also the
provisions of the Land Registration Act 1925 which deprived the
applicant of its "title to the land".

A key argument advanced was the appropriate characterisation of the
doctrine, whether it qualifies or limits the property right at the moment
of acquisition or has the effect of depriving the owner of an existing
right as and when it operates. The United Kingdom government argued
that property was acquired subject to the limitations which adverse
possession imposed on it. The ECtHR rejected this and regarded the
Statue of Limitations provision as 'biting' only at the completion of the
adverse possession period and not delimiting the property right from
acquisition. Thus, the applicants were deprived of their possessions and
it fell to be examined whether it was justified under the criteria of
legitimacy of aim, proportionality and the preservation of a fair balance.

In advocating the legitimacy of the aim, the government argued that the
doctrine of adverse possession of land serves the goals of quieting of
titles, and ensures the reality of unopposed occupation and its legal
ownership coincide. While the Court accepted "the undoubted relevance
and importance of [the aims governing adverse possession of land] in the
case of unregistered land, their importance in the case of registered land
is more questionable." The Court also took significant account of the
passing of the Land Registration Act 2002 and the substantial changes
it introduced to that area of law, including a requirement of notice from
the squatter and a compensation mechanism.

The proportionality examination then pivoted on factors common to
registered and unregistered land alike: (1) the non-payment of
compensation reasonably related to the land's value, and (2) the lack of
adequate procedural protection of the property rights, in the form of
notification of the risk of losing title. Taking account of these facts, the
Court ruled narrowly by 4-3 that the provisions of the acts imposed an
excessive burden and failed to strike a fair balance. The issue of the
appropriate quantum of compensation to be paid by the contracting
state under Article 41 of the Convention was adjourned.
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The 3-judge dissenting opinion deemed that the applicant company was
a specialised professional real estate developer and knew that their
rights were subject to the restrictions and qualifications of the
Limitation Act. They could not claim to be ignorant of the doctrine's
application. Possession carried not only rights but duties, and the duty to
begin an action for repossession within 12 years was not an excessive
one. They emphasised the wider nature of the margin of appreciation
under Article 1, and feared that the "majority have been swayed by the
legislative changes and judicial comments, rather than trying to assess
what would have been the position if...the 2002 Act had not been
passed"

In the Strasbourg judgment, one witnesses a number of tensions in play:
the wide margin of appreciation normally afforded to issues of property
rights; the general requirement of compensation; the vindication of
limitation periods; and the appropriate characterisation of the doctrine's
effect. Interestingly, although the registered-unregistered land
dichotomy is in play, the principal axis of the ruling turns on the absence
of compensation and notice.

The Irish Impact

The historical context and application of the Irish provisions on adverse
possession are quite distinct from their English equivalents, a point
which will be returned to later in the article. Importantly, however, the
Irish legislation also separates the barring of a right of action and the
extinguishment of title - a key distinction drawn by the ECtHR. Section
13(2)(a) of the Statute of Limitations 1957 provides that "no [action to
recover land] shall be brought after the expiration of twelve years from
the date which the right of action accrued to the person bringing it."
Section 24 provides that at the expiration of the limitation period "the
title of that person shall be extinguished." Section 49 of the Registration
of Title Act 1964 extends the application of the 1957 Statute to
registered land, and provides that a person claiming title may apply to
the Registrar of the Land Registry to be registered as owner of the land. 

If one were to accept the applicability of the Strasbourg decision to Irish
law, the ECtHR rationale would support returning the law to the pre-
1833 position. The Court's endorsement of limitation periods but
rejection of the extinction of title would mirror the pre-1833 status of
the law under which the true owner's right of action is barred but his
title remains extant.  It was under section 34 of the Real Property
Limitation Act 1833 that the owner's rights first became not only barred,
but his title also extinguished. Even in the uncommon instance of
contested title, the pre-1833 position involves an unsatisfactory
deadlock of interests: The owner has no legal recourse against the
squatter and no effective title; the squatter's title is not marketable.

As mentioned earlier, the Irish Law Reform Commission anticipated an
unfavourable Convention ruling on adverse possession in England, and

perceived a sufficient similarity between the Irish and English versions of
the doctrine to include a number of recommendations for reform of the
law in its Report on the Reform and Modernisation of Land Law and
Conveyancing,17 published in July 2005. In Chapter 2, the Commission
remarks that "the operation of the doctrine has become the subject of
increasing controversy"18 and that in England "considerable doubts have
been expressed by some judges as to whether the doctrine is consistent
with the European Convention."19 Furthermore they noted that the
English legislation has been substantially amended in 2002, requiring
the registered owner to be placed on notice and providing for
compensation. 

The Report concludes that the doctrine has long served "an extremely
beneficial and useful purpose in land law" in quieting titles but that it
must be recognised that that "on occasion the doctrine may operate
unfairly."20 The Commission cite the example of someone who
deliberately seeks to acquire someone else's land without payment of
compensation and the Commission's perception that the doctrine exacts
"a very severe penalty on landowner (the loss of land) through a mere
oversight or mistake."21

Under the proposed reforms in the Draft Land and Conveyancing Bill, the
previous effect of extinguishing title after expiry of the limitation period
would be abolished. Section 129 provides that any person claiming to
recover the land under the Act of 1957 may apply to the court for a
vesting order to acquire title to the land, which order must be registered
in the Land Registry for the vesting to take effect. This will also apply to
unregistered land. Section 130 provides that the court may require
notices to be displayed or served; inquiries and searches to be made or
statutory declarations to be furnished as to the ownership of the
disputed land. Importantly, it also proposes that the Court be given the
power to order payment of compensation by the applicant to the prior
owner.

It is submitted that if this Law Reform Commission response is
precipitated by the European Convention controversy, it may be
premature. As a preliminary point, Article 43 of the ECHR provides that
a party may refer a matter for consideration before the 17-judge Grand
Chamber, within 3 months of the judgment. Given the narrow majority
in this case, and the potential compensatory implications for the U.K.
government, a Grand Chamber referral is quite possible. A second factor
in assessing the appropriateness of a prompt response is borne out in the
dissenting judgment. The minority feared that the majority, in
concluding a violation occurred, had been swayed by the intervening
legislative changes in the United Kingdom. An immediate legislative
response in Ireland could be perceived as a concession that the pre-
existing regime was incompatible with the Convention. This could have
significant compensatory consequences. The prospect of the Irish
government as respondent before the Strasbourg Court on this issue is a
far from remote possibility with 1,400 applications annually before the
Land Registry to register new owners through adverse possession. Much
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of the force of any argument that adverse possession had been justified
would risk being undermined by events. Although as yet undecided, the
amounts contemplated by the Court in Pye under the Article 41 "just
satisfaction" provision were very substantial, ranging from £10 million to
£380,725 sterling. With such a liability landmine at stake, it may well be
worth standing fast on reform in this area and seeking to vindicate the
current law.

Furthermore, the Pye ruling leaves matters in a certain flux. The orthodox
interpretation in England is that it will only bear upon registered land.
But the twin fulcrums of the judgment, compensation and notice, are of
course not peculiar to the registration system. True, the Court averts to
a less legitimate aim being served by adverse possession within the
context of a land registration system, than as applies to unregistered
land, but the reasons behind the Court finding of a want of
proportionality could equally apply to unregistered land. One must also
avoid too great a reliance on a simplified account of the differing bases
for title - possession in respect of unregistered land; registration in the
case of registered land - as a justification for fundamentally differing
treatments vis-á-vis adverse possession. 

If one perceives a need to legislate for notice and compensation for title
acquired by adverse possession what are the implication for rights
acquired by prescription generally? All of these bear upon the owner's
property rights, registered or unregistered, and do not at present require
notice or compensation. Does a perceived necessity to reform adverse
possession undermine a philosophical buttress of these other doctrines'
longstanding legitimacy?

Fundamentally and most forcefully, the proposed changes will render the
process of acquiring land by adverse possession significantly more
expensive. An application to Court is likely to incur considerably more
administrative and legal costs than a section 49 application before the
Registrar of Titles, and may even necessitate the payment of
compensation to a party who has entirely neglected their interest for
over twelve years. Besides the disadvantages for the applicant, it will
also affect a considerable drain on court time and resources if the courts
have to handle annually, not only the approximately 1400 registered
land applications, but also the instances of unregistered land. It is
noteworthy that despite the sweeping changes recently introduced to
the English system, their Land Registration Act, 2002 did not introduce
a comparable measure and retains the practice of making applications
to the Registrar. It is submitted that if the consequence is to be a
systematic increase in conveyancing costs, and a clogging up of the
court system, a new regime should be pressingly required and not
prematurely prescribed. 

The Irish Justification Argument

The recent English climate for adverse possession has been one of

hostility with the Law Commission describing it as legitimising
"possession of wrong" and in some cases "tantamount to sanctioning a
theft of land."22 In this sense the issue was 'under fire' before it ever
reached Strasbourg.

The Irish history is rather different and it will be argued that there are
reasonable grounds to suggest that the ECtHR would uphold the Irish
application of the adverse possession. Lyall advances a number of policy
justifications for the doctrine: the quieting of titles; discouraging
persons from sleeping upon their rights; favouring the productive use of
land; and the phenomenon of unadministered estates.23 This final reason
is a characteristically Irish one. Frequently in respect of agricultural land,
no letters of administration or probate are taken out in respect of the
deceased owner. The offspring abandon the land, save for one child who
remains in charge of the farm. After the expiry of the limitation period,
an application is made so that the register will reflect this family
member occupant as owner. Such situations account for a very
substantial proportion of the section 49 applications annually. As Griffin
J remarked in Perry v Woodfarm Homes "there must be very few
agricultural holdings in this country in which at some time in the past
140 years a tenancy was not 'acquired' under the statute [of
limitations]."24

The Law Reform Commission recognised that far from the 'land thief'
conception, squatters claiming possessory title usually fall into the
following categories:

(i) a family member holding adverse to the interests of other family
members, often under an intestacy. Sometimes, though not
always, the person in adverse possession is the person whom the
testator and/or the next of kin tacitly regard as being morally
entitled to the lands;

(ii) a person who has encroached on neighbouring land - which
sometimes occurs inadvertently due to the inadequacy of maps,
particularly in old deeds, although, of course, it may occur less
accidentally and less justifiably;

(iii) a person who has a defective paper title (eg by virtue of a
conveyance's failure to employ adequate words of limitation), and
the defect is one which it is impossible or impracticable to rectify;

(iv) a person who has taken possession of land which has been
effectively abandoned.25

The Law Reform Commission observes:

Not only has the European Convention been given effect in Irish law
by the European Convention on Human Rights Act 2003, but there is
also the protection of private property rights enshrined in Article 40
and 43 of the Constitution.26

Far from buttressing any argument for reform, this suggests change is
unnecessary. For forty years, a property rights guarantee and the adverse
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possession provisions of the 1957 and 1964 Acts have co-existed
unchallenged. This point would seem to be strengthened by the
structural similarities between the convention protection and Article 43
which justifies delimiting properties rights in accordance with the
"exigencies of the common good". Interestingly, in Perry v Woodfarm
Homes27, the leading modern Irish case on adverse possession, no
constitutional point was argued before the Supreme Court. The
constitutionality of sections 13 or 24 of the Statute of Limitations Act
1957, and section 49 of the 1964 Act has never been challenged.
Similarly no challenge has been brought against section 12 of the 1957
Act, which provides for the extinction of title of the owner of converted
goods after 6 years. Moreover, Tuohy v Courtney28 recognised the right to
litigate as an unenumerated personal right but upheld the limitation
period imposed upon it. In the circumstances, even where it a property
right, it would have made no difference to the extent of constitutional
protection afforded to it. The right against which this was balanced was
the "constitutional right of the defendant in his property to be protected
against unjust or burdensome claims."29 The Court's role was to
determine whether the balancing of rights in the legislation was "so
contrary to reason and fairness as to constitute an unjust attack"30 on
an individual's rights. This approach is consistent with the rationality
standard applied by the ECtHR in reviewing incursions on property rights
in James v United Kingdom.

The English law's development is described in Beaulane as somewhat of
a historical accident. In contrast, in Ireland the provision for registering
the possessor as owner was first introduced in section 52 of the
Registration of Title Act, 1891 at the same time as descent of land on
intestacy to the heir-at-law was abolished by Part IV of the Registration
of Title Act and replaced by descent to the next-of-kin, in line with the
existing rules regarding personalty.31 The modernisation of intestacy and
registration of the possessory owner were consistent with an intention
that the Register should reflect the long-time occupant of land as owner.

The issue was again consciously addressed by the legislature when the
Registration of Title Act, 1964 expressly repealed section 52 of the 1891
Act, under which applications were made to the Circuit Court. During the
passing of the Bill, the then Minister for Justice, Mr. Charles Haughey
T.D. explained that there was: 

"no good reason why persons who have acquired a title to registered
land by adverse possession should be forced to incur the trouble and
expense of applying to the court for an order declaring their title "32

Section 49 of the 1964 Act provided for the Registrar to determine
applications or refer them to the court under section 19, which also
allowed for a right of appeal to the court against decisions of the
Registrar. McAllister remarks that this was a response to the rarity of
contested applications and an inconsistency with the position whereby
Examiners in the Land Registry regularly dealt with title on first
voluntary registration arising under the statute of limitations.33

So to marshal the arguments in support of the current Irish system:
James v United Kingdom34 makes clear that a wide margin of
appreciation is accorded to member states in the regulation of property
rights. The appropriate test is a looser rationality standard. The ECtHR
recognises that the public interest can be served by their re-allotment
between private individuals. Furthermore, adverse possession has co-
existed non-contentiously with the Bunreacht na hêireann's property
rights guarantee for over four decades. Given the acceptability of barring
a right of action after twelve years, it is not manifestly irrational that the
legislature should facilitate the marketability of a limited resource such
as land, by recognising the title of the occupier as a corollary.

In Ireland, adverse possession serves the legitimate goals of quieting
titles, favouring the productive use of land, and where estates are left
unadministered, it allows the Register to be amended, after the expiry of
the limitation period, to reflect the real ownership of the land. This latter
purpose is primarily associated with registered land and serves a clear
public interest. In the instance of unadministered estates, as the
remaining next of kin have abandoned the land, there is no genuine
"registered" owner whose title rights are prejudiced, as the ECtHR
envisaged. There is no personal representative responsible for that
estate. The register is redundant. As the vast majority of these claims
under section 49 are uncontested, a requirement to apply directly to the
court is unnecessary and costly. Even where contested, it is misleading
to equate twelve years complete neglect of an interest with "mere
inadvertence." There is an important social end served by the productive
use of land. Notwithstanding this, the existing right of appeal to the
court should safeguard any Article 6 concerns about the determination
of civil rights and obligations before an independent tribunal, in the rare
instances that acquisition of title by adverse possession is contested. 

In conclusion, as the LRC observes, the Irish model has served "an
extremely beneficial and useful purpose in land law" to date. Given the
significant contextual differences, it does not necessarily follow from
Pye that the Irish regime is incompatible with the Convention. The
proposed sections in the Draft Bill would introduce significant additional
expense for applicants as standard, notwithstanding that contested
applications account for a small minority of cases. It seems unwise to
impose an expensive pre-emptive remedy before an Irish-specific
diagnosis on the doctrine has been delivered. •
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26 LRC 74-2005 at 2.05
27 [1975] IR 104
28 [1994] 3 IR 1
29 Ibid at 47 per Finlay C.J.
30 Ibid at 47

31 s.84 & 85 Registration of Title Act, 1891
32 Seanad êireann, Volume 57 at 1042 (11 June 1964)
33 Mc Allister, Registration of Title in Ireland (Dublin, 1973),  at p.96
34 (1986) 8 EHRR 123




